I[IPABOBAAA KYADBTYPA:
TEOPETHUYECKHUE OCHOBbI

P.A.PomamoB*,A.I'. Tumeunko**

ITpaBoBast KyAbTYpa: JEHHOCTHBIN ACIIEKT

auecTBeHHble U3MEHEHHs, MPOHUCIIeAlINe B MpolLecce CTAaHOBJIEHHUS B
KHOCTCOBeTCKOP’I Poccuu, ocHOB mpaBOBOH roCy1apCTBEHHOCTH W Tpax-
JLAHCKOTrOo 0011ecTBa 00yCJAOBUAN HeH30eXKHOCTb KOPEHHOro nepecMoTpa B3TJs-
JI0OB, KacaloUuluxcsl MOHUMaHHUs (heHOMeHa MpaBoBO# KyJbTypbl, ONpe/eneHus
€e MeCTa M POJH B MEXaHU3Me MPAaBOBOrO PeryJupoBaHUS.

3HAaUUMOCTb MPAaBOBOH KyJbTypbl B Mpolecce cTabUIU3aLUN COLLMATbHO-
MOJUTHUYECKHUX OTHOLIEHHH, CA0XKHUBIUKMXCS B coBpeMenHoll Poccuu, onpenensi-
eTcsl HpaBCTBEHHO-MPABOBbIMU MpeaeJaMi, OTPaHUYUBAIOIIMMHU U BMeECTe C
TeM rapaHTHUPYIOUIUMH CBOOOAY MOBeleHHUs] cyObeKTOB 0O1LeCTBEHHbIX OTHOLIe-
Hui. Takas olleHKa MO3BOJsIeT CAedaTb BbIBOJ O TOM, YTO OCHOBHOH LI@HHOCT-
HOW yCTAHOBKOH MPpaBOBOHU KyJbTypbl siBJAsieTcs oOecrnedeHue OasaHca CUJI U
MHTEpPeCcOB UJeHOB coobOllecTBa, KOTOPbIH cTabuau3npyer o61leCTBEHHbIE OTHO-
LIeHHUs] U cO3/aeT YCAOBHS /S MX 3BOJIOLHH.

JlocTuKenue nogo6HOro poaa 6ananca oO6ycJOBAEHO CUCTEMOH MPaBUJ MO-
BeJleHHs, perJiaMeHTUPYIOUIUX OTHOLIeHHWe JI0JeH APYr K APYTY M K OKpyKalo-
el ectecTBeHHOH cpese obUTaHus. B Takux mpaBuaax onpeaensioTes MacliTa-
6bl BO3MOXKHOTO M JOJKHOTO (B T.4. HEAOMyCTUMOro) noseaeHus. [Ipu stom
Haubosee BaxkHble AJ5 oOlecTBa NMpaBuaa 00bABAAIOTCA 001Ie3HAUUMbBIMH, a
UX peaju3allusl U OXpaHa MNPEANOoNararT BO3MOXKHOCTb MPUHYAUTEJIbHOIO
obecrieueHusl. ¥ CTaHOBJEHHE TaKUX MPaBUJ/, MO CYyTH, O3HAuUaeT NOsBJeHHe Mpa-
Ba. COOTBETCTBEHHO MpaBOBasi KyJAbTypa MOXKeT ObITb OXapaKTepU30BaHa Kak
copMHUpOBaBIIAsCAd B MPOLECcce COLLMAJbHOTO PAa3BUTHUS MH(GOPMALMOHHO-
KOMMYHHKAaTHBHAsl, PEry/JsiTUBHO-OXpPAaHUTEe/NbHAs cpe/la ueJoBeueCcKol KH3He-
J1eATeJbHOCTH, B OCHOBY KOTOPOH MOJIOXKEHO MPaBO MU KOTOpas MO3BOJSET
obecrneunTb NpaBOMepHOe MoBeaeHHe abCOMIOTHOTO GOJBIIMHCTBA UYJEHOB CO-
o01lecTsa.

B KauecTBe CTPYKTYPHBIX 3JIeMEHTOB MPaBOBOH KyJ/JbTypbl COTJIACHO JaH-
HOMY OMpPeJIe/eHUI0 CIeyeT Ha3BaTb NPABOBble LEHHOCTH, HCTOUHUKHU MpaBa,
NMpaBOCO3HAHKe, CPeACTBA M METO/Jbl NPAaBOBOTO PeryJHPOBAHUs, MOTHBALHIO H
(opMbl MpaBOMEPHOTO MOBEJEHHS, IOPUIHUECKHE TapAaHTHH oOecrneueHnst MPHO-
puUTeTa npapa Mo OTHOLIEHHIO K JAPYrUM COLLMAJIbHBIM PEryJsTopaM.

Hauanbuuk kadeapsl Teopun npasa u rocyaapcersa Caukr-Ilerep6yprekoro ynusep-
cutera MBJI Poccuu, nokTop opuavueckux Hayk, npodeccop, 3acayKeHHbIH aes-
Tesab Haykn Pocenn.

** Ynen Cosera Penepaunn Penepanbuoro Cobpanust Poccuu, KaHauaaT 0pHHye-
CKHMX HayK, JOLEHT.
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[TonuepkuBasi Ba:KHOCTb Kax/10r0 U3 HAa3BAHHbBIX 3JE€MEHTOB, Mbl BMeCTe C
TeM MO03BOJHM cebe aKIleHTHPOBATb BHMMAaHHe JHUIIb HAa HEKOTOPbIX M3 HHX,
MpeaCTaBASIONINX, HA HAUl B3IJIsAA, HAUOOJAbIIYI0O 3HAUNMOCTDb /5 XapaKTepH-
CTHKH MPaBOBOH KyJAbTypbl coBpeMeHHOH Poccuu. Peub uaer o cucteme npaso-
BbIX 1leHHOCTeH, MOTHBALIMOHHBIX aCMeKTax MpaBOMEpPHOro MOBeJAeHUs M, HAKO-
Hell, O CHCTeMe pPUAMYeCKUX rapaHTuil, obecneunBalowux 3¢pEpeKTUBHOE
npaBoBOe BO3/JeHCTBHE HA MOBejeHHe CyObeKTOB MpaBa.

[IpaBoBble LLeHHOCTH KaK HaunOoJiee 3HaUMMble JJIs rOCyaapcTBa, 00LLecT-
Ba, JUUHOCTH PYKOBOJSILIHE YCTAHOBKH XapaKTePHU3YIOT MepCrneKTUBHbIe LeNH
MpaBOBOTO BO3AEHCTBUS. B 11€HHOCTSIX BOMJOLIAETCS CAOXKHUBILIMHICS B COBpe-
MEHHOM oO0llecTBe (Ha AaHHOM 3Tame UCTOPHUYECKOTO Pas3BUTHSA) UAeas Mpej-
CTaBJEHHUH O MPaBUAbHOM, CIIPaBeAJIUBOM, T'YMaHHOM OOIIECTBEHHOM MOPSIIKe,
Ha MOAJeprKaHWe KOTOPOro M HampaBJeHO NMpaBoBoe BosaelicTBue. Ecau momnbi-
TaTbcsl CPOPMYJIUPOBATH LIEHHOCTHBIH psi/, B TOH WU HHOU CTeNMeHH Xapak-
TepHbIH A JA1000H cOLMaIbHON OpPraHU3aluu, TO OH OyAeT BbIIJISAAeTb cJje-
AYIOLLUM 00pa3oMm:

— I1LeHHOCTH TeOMOJHUTHUYECKOro XapaKTepa: TeppPUTOpHaJbHAsS IL€JOCT-
HOCTb; PABHOMPAaBHOE MapTHEPCTBO B MEXK/AYHAaPOJHBIX OTHOLIEHHUSX; peaJbHas
BO3MOXKHOCTb BJIMSIHUS HA MEX/IYHApPOAHYIO MOJUTHKY;

— LEeHHOCTH COIIMAJIbHOTO XapakTepa: MOAJepPKAaHHe YHUCJICHHOCTH Hace-
JIeHHWsl Ha omnpejeNeHHOM YpPOBHe; TapMOHHM3allUsl COIlHANbHO-K/JIACCOBBIX OT-
HOIIEHUH;

— LEHHOCTH B MPaBOOXPAHUTEJAbHOH cdepe: JOKaAU3aUUsd KPHUMHUHAJAbHbBIX
TeH/IeHIUH; YCTAHOBJIEHHE MNPHEMJAEMOro /s COLHAJbHOH CTaOWJIbHOCTH
f6ananca MexJ1y MPaBOMEPHBIMH, TEHEBbIMH U KPUMHHAJbHBIMH ME€XaHHU3MaMH
COLLMAJbHOTO PeryJqupoBaHUsl; 1OCTHKeHHe OajaHca Mex/1y NMyOJHYHbIMH HH-
TepecaMH rocyaapcTBa, KOPMOPAaTUBHBIMU M UACTHBIMHM HHTEpeCcaMH, CTaJKH-
BalOIIUMHUCA B MpolLeCcce MPaBOOXPAHUTEJNbHON 1eATeJbHOCTH.

PeanbHoe BomJoleHNe MepeurcaeHHbIX 1IeHHOCTeH CBSI3bIBAeTCsl ¢ MpaBo-
MEpPHBIM MOBeJeHHeM CYObeKTOB I0PHAMUECKH 3HAUMMBIX OOLLECTBEHHBIX OTHO-
weHud. [TprueM B OCHOBY TaKOro MoBeJeHUST MOTYT ObITb MOJOXKEHbl caMble
pas3Hble MOTHUBBI: TIy00oKas BHYTPEHHAS yO€XKACHHOCTb B «IIPaBUJIbHOCTH», CO-
LIMa/AbHOH MOJE3HOCTH M OCO3HAHHOH HEOOXOAMMOCTH MPaBOMEPHOTO MOBEACHUS
(coumanbHO AaKTHUBHOE TMOBeJeHME); HeOCO3HAHHOE CJael0BaHHe TPeOOBAHUAM
NMpaBOBbIX MPpeANHCaHUH B CHUJY BbIpabOOTaHHBIX B Mpollecce BOCMUTAHUSA, CO-
UHaAJAbHOrO 00LILeHUs], NpodecCHOHAaNbHON NesTeNbHOCTH U T.M. HPABCTBEHHBIX
YCTAHOBOK (TpaAMIIMOHHOE MOBEeAEHHE);, HexKeJaHue BbIAeJASTbCS CPeld OKpY-
Kaouux (KOHQOPMUCTCKOe MOBeJeHHue); U, HaKOHell, CTpax fnepej BO3MOXKHbIM
HakKaszaHueMm (MapruHaJabHOoe mnoBenenue). [Ipu 3ToM mpaBoBas KyJabTypa B CH-
Jy CBOeH KOMIMJIEKCHOCTH MpejnojaraeT Kak MoolllpeHre COllMalbHO aKTHBHBIX
CyObeKTOB, TaK M yCTpallleHne Cy6beKTOB MaprUHANbHOrO THMA. [JIaBHBIM $IB-
JI5eTCs KOHEUHBIH pe3ynbTaT — JOCTUKEHHe MO3UTHBHBIX Liesed, onpenensio-
IIUX CYUIHOCTb MPaBOBOH KyJbTYpPHhI.

[To nawemy mMHeHMIO, obecrnedeHre BBICOKOTO yPOBHSI MPaBOBOH KYJbTYpbl
BO3MOKHO B TOM cJjydae, ecjlM NnMpaBa U 00513aHHOCTH CyObeKTOB MpaBOOTHOLIE-
HUH (B POJIM KOTOPBIX BBHICTYMAIOT He TOJIbKO I'pakjaaHe U 0OlIeCTBEHHbIe Opra-
HU3ALHWH, HO U ToCy/lapCTBeHHbIe OpPraHbl, A0JKHOCTHbIE JHIa — MpeJiCTaBHTe-
JIU TOCYJapCTBEHHOM BJIACTH, CAMO IOCYJ1apCTBO — KakK crneunduueckuid cyObeKT
npaBa) peajqHu3yloTCsd Ha OCHOBAHHUH ABYX 0a30BbIX MPHHIHUMOB: «pa3pelieHo
BCe, YTO He 3aMnpeleHo 3aKOHOM» — B OTHOLUEHHH T'ParkaaH U «3ampelleHo Bce,
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4TO MPSIMO He pa3pelleHo 3aKOHOM» — JJIsl TOCY1aPCTBEHHbBIX OPraHoB H J0JIXK-
HOCTHBIX JIUIL — MPEeJCTABUTENEH rocy1apCTBEHHON BJACTH.

Pasymeetcsi, BaacTHble MOJHOMOUHSI MO OFpaHUUEHHIO CYyO'beKTUBHBIX BO3-
MOXKHOCTEH, a TaKxKe 10 U3bIATHIO Y JI0Jlell onpeneseHHON yacTu UX npas (ocy-
lleCTBJsIEMble B LEJsX JOCTHKEHHUSI MUpa U B3aUMHOTO corsacusi B o0llecTBe)
JOJIKHBI TPUHAAJNEXATh TOJAbKO Opranam, GOpMHPYeMbIM U Ne€HCTBYIOUIUM B
COOTBETCTBUHU C BoJiell Bcero Hapona. CiaeayeT MOMHHUTb, 4TO, MepejaBas CBOUM
NpeACTaBUTENSIM YaCTh BJAACTHBIX MOJHOMOUHH W CMHUPSISICh C HEH3OEKHOCTHIO
orpaHuyeHust (a B HEKOTOPBIX CJAyYasiX W M3bSITHS) 1eJOr0 psifla NpaB U CBO-
601, useHbl 00lleCTBA HE YTPAUUBAIOT BO3MOXKHOCTH ONMpeNeseHHOr0 BJAMSIHHUS
Ha J1esiTeMbHOCTb TOCYapCTBEHHON BJAACTH U Mocje ee U3OpaHus.

B 3akoHonaTe bCTBE 3aKpemnJsieTcsl CUCTeMa rapaHTHil 3aKOHHOTO U 00oc-
HOBAHHOTO JIeHCTBUSI FOCYAapPCTBEHHbIX MPEANUCAaHUH, TaK KAK «BO3MOXKHOCTb
NpUMEeHEeHHUs] KaKUX Obl TO HU ObLIO OTpaHHuYeHUl B 06gacTH COOMIONEHHUS MpaB
1 ¢BOOOJ JMUUHOCTH MO cooOparKeHussM obecrnedyeHUss MHTepecoB obOlLecTBa B
LeJMOM... BCeraa Taut B cebe yrpo3dy, ecau Jake He 3J0ynotrpedaeHHi, TO BO
BCSIKOM CJydae BO3MOXKHOCTH TMPHHSITHS HeCcOpa3MepHbIX oxpaHsieMoMmy oblie-
CTBEHHOMY HHTEpeCy OrpaHUUUTEJbHbIX Mep»!l. B nmaHHoM ciyuae MOXKHO CO-
raacutbest ¢ Toukoil 3penus JI.M. CnupunoHoBa, mo cioBaM KOTOPOTO «MOCTO-
STHHOEe CTpeMJIeHHe TOCylapCTBEHHOH BJACTH TMONYHHUTL cebe 0OIIECTBO
BbI3bIBAaeT 0OPaTHYIO peaklnio, BbIpaxalollylocsl B MONbITKAX MOCTABUThb roCy-
1apCcTBO MOJA KOHTPOJb npaBa»2. [lockoabKy mosuTHYecKasi BJAACTb HMeeT
CKJOHHOCTb K Pa3/JHUHbIM 3J0yNOoTpebaeHUusiM, A5 Hee HeoOXOAUMbI Halex-
Hble TIPaBOBbleé PAMKH, OrpaHMUMBAIOLLIHE U C/lep2KUBAIOLHE TOAOOHbIE CKIOH-
HOCTH, BO3BOJSILIHE 3ACJ0H HE3aKOHHOMY MPEBbILIEHUIO BJAACTH, BEAYIIEMY K
NonpaHuio NpaB U cBOOOJ UeJOoBeKa M IparkJaHuHa U KAk CJIeJCTBHE K yCHJle-
HHUIO NIeCTPYKTHUBHBIX MPOLLECCOB, HETATUBHBIM 00Pa30M BO3JEHCTBYIOLIUX Ha
COLUANBHO-MONUTHYECKYIO CHTYaIHIO.

YcraHoBaenue noaoOHBIX PaMOK, Ha HAl B3TJIsIA, A0MKHO OCYLLECTBJSATHCS
B JIByX HampaBJeHUsiX. Bo-nepBbiX, cjaenyeT coBepleHCTBOBATb HOPMATHBHYIO
6asy, perJaMeHTHPYIOLLYIO MOPSA0K BO3HHKHOBEHHSI, H3MEHEHHUs], peKpalie-
HHUSl MPaBOOTHOLIEHUH (M B MepBYIO oyepelb TaK Ha3blBaeMbIX BJIAaCTEOTHOILlIE-
HHUI); a BO-BTOPbIX, HEOOXOMMO NMPEANPUHUMATh BCE BO3MOXKHbIE Mephl s
BOCTIMTAHUS y JIOAeH rayOoKoi BHyTpeHHeH yOe:KJ1eHHOCTH B TOM, YTO peaJib-
HOCTb MpaBa U3MepsieTCsi He TOJNbKO 3aKpenJeHHueM TeX MJHW HHbIX, NyCTb Jaxe
CaMBbIX MPOTPECCUBHBIX MOJNOKEHUH B 3aKOHE, HO U CyO'bEKTUBHON MOJE3HOCThIO
NpaBOMEPHOro MOBeJeHHsl, B paMKaXx KOTOPOTro rpa</laHuH MOoJyuyaeT BO3MOXK-
HOCTb peasiu30BaTh CBOM MO3UTHBHbIE HHTEPECHI.

[Ipu aTom caenyer oco6o MoauepKHYTh, UTO Mpolecc GoOpMUPOBAHHUS yBa-
JKUTEJNBHOTO OTHOLIEHUS] K MPaBy J0JKEeH MPOTeKaThb KaK cpelu MOABIACTHBIX,
TaK ¥ Cpeld BJAACTBYIOLWUX. B OCHOBY MpaBoOMepHOTO MOBeAEHHUS TOJMOXKEHbI
JIBa OCHOBHBIX (haKTOpa: yBarkeHHe K MpaBy W OCO3HaHHe 00LeCcOlnanbHOl U
MHIWBUAYaJbHOH MOJE3HOCTH MPaBOMEPHOro MOBeAEHHUsT U CcTpax (omaceHue)
MOHECTH OTBETCTBEHHOCThb 3a MOBeJeHHe, NPOTHBOpPeyalllee NMPaBOBbIM yCTa-
HOBKaM (HopMmaM npaBa). Benp cTpax Bk/oyaer B cebsi cTpax nepej Hakasa-
HHEM W OfMaceHHe MOABEPrHYTbCs OOULECTBEHHOMY MOPHILLAHHUIO (KMTOTEPSITh
nob6poe uMsi»). Boirona ck/aaabiBaeTcss W3 HEMOCPENCTBEHHON (3TOUCTHYECKOH)

I Mrwanrepcon P.A. TlpaBa yejoBeka M rpakaaHuHa: WJE€H, HOPMbI, peajbHOCTb. M.,
1991. C. 86.
2 Cnupudonos JI.H. Teopust rocynapctsa u npasa. M., 1995. C. 112.
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KOpNopaTHBHON W MyOauuHON mosab3bl. [Ipu 3TOM BbIrona (mosyuyeHue MoJb3bl)
OyneT paccMaTpHBaATbCs B KauecTBe CTHMYyJa MPaBOMEPHOrO MOBEJEHHUS TOT-
na, Kkorpa nybauuHas (KopnopaTHBHasi) moib3a He OyaeT BCTyNaTb B aHTAro-
HUCTHYECKHE MPOTHBOPEUHUSI C STOUCTHUCCKUMH OXKHJAAHHSMHU.

Ecau asa moaB/IaCTHBIX MPaBO MOXKET BbICTyMaTbh M B KauecTBe CTHMYyJa
(?KUTBH MO MPaBy MOJE3HO JJsI CAMOro cy6bekTa M AJ5 TeX, KTO ero oKpyxaer),
M B KauecTBe OrpaHuuuTess (HapywaTh MpaBo Heab3sl, TaK KakK 3a MpaBoHa-
pylleHHe NpelyCcMOTPEHO HaKa3aHHe), TO AJIsl BJACTH caMa BO3MOXKHOCTb MOJ-
BepPrHyThCsl HaKa3aHHWIO 33 NMpaBoOHapylIeHHe, a CAe/J0BaTeJNbHO, U CTpax me-
pe/l HaKazaHHeM MHHUMHU3HWpOBaHbl. Ecau XKe cTpax OTCYTCTBYyeT, TO
noguuHenue cebsi MpaBy MOXKET HOCHUTH TOJbKO JOOPOBOJBHBIA XapakTep (co-
CTOsIHHE caMoorpaHuueHus npasoM). [Toayuaercs, 4To 10 Tex Mop MoKa BJAACTb
He MOHMeT »KM3HEHHYI0 Ba>KHOCTb MPaBOBOrO CaMOOIpaHUUEHHsl, TPABOMEpPHOe
MoBeJIeHHe, a C/Ae/0BaTeJbHO, MPABONOPSANOK U OCHOBAHHAS HA MpaBOMOpsiKe
CTaOU/JIbHOCTb OOLLECTBEHHBIX OTHOLIEHHUH OyAyT CBA3bIBATbCH y MOJBJIACTHBIX
MPEeHMYILeCTBEHHO CO CTPAxXoOM TMepej BO3MOXKHBIM HaKa3aHHeM 3a MOBeJeHHe,
KBaJUQUILMpyeMoe BJACTbI0 B KauecTBe NMPOTHBONpPaBHOro. B nonobHo# cH-
TyalWd MPaBoOMOPSI0K He MOKeT ObITb CTaOMAbHBIM, MOCKOJbKY TOTr/Aa, KOTAa
CTpax «TepsieT» CBOE 3HAUEHHEe B KayecTBe CAep:KHUBatoulero gakropa, a pe-
AJbHOrO YBaXK€HHUsl K NPaBOBbIM PeryasiTopaM y NMpeacTaBUTesNell couuyma He
BbIpa0OOTAaHO, MPaBO YTPAaYMBaeT BePXOBEHCTBO W 3aMeIllaeTcss HeMpaBOBbIMH
perysnsaTopaMH.



