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N.B.BunwkoBa*,C.E.Ky3axmeroBa**

HennpuKOCHOBEHHOCTh YaCTHOWM >KU3HU KaK ITPUHLUII
IIPaBOBOTO PETYAMPOBAHMA OTHOLIEHUN B cepe 3a1IuThl
nHpopMmagumn

BHaqaﬂe XX Beka OOJMbIIMHCTBO MPAaBOBbIX aKTOB HE MpeayCcMaTpPHBAJO
HOPMATHBHOIO 3aKpernJeHust MpaBa Ha HEMPUKOCHOBEHHOCTb YaCTHOH
ku3Hu. Kak ormeuaer I'.b. PomaHoBCcKUi, npeanouTenue oTpaBafoCh JUIIb
npaBy Ha TalHy Mepenucku, TegerpadHbIx, Teae@OHHBIX co0bIIeHUH. JINIb
noJje oKOHUaHUs Brtopoit MUPOBOU BOWHBI MpU pedOpMUPOBAHUU FOCYyIAPCT-
BEHHBIX CHUCTEM €BPOMEHCKHUX CTPaH B HOBBIX KOHCTHUTYIIMSIX MOSIBUIOCH YNOMMU-
HaHWe 0 yacTHO# ku3HU!. B Poccuun nHauboabuinii uuTEepec K npoodaeme JHY-
HOW KM3HM BO3HWK mocje Toro, kKak OcuoBHoit 3akon CCCP 1977 r. BnepBbie
Ha KOHCTMTYLHOHHOM YPOBHE 3aKpenu/ NpaBo UeJ0BeKa Ha JHYHYIO KHU3Hb.

[Ipo6GaemMe HEMPUKOCHOBEHHOCTH YACTHOM »KU3HU yAe/s1d BHUMaHUe MHO-
rMe UCCJAEeN0BAaTeNH KAaK C MO3UILUK HHDPOPMAILMOHHOW 6e30MacHOCTH, TaK W
pasnuunbix Tailn — H.I'. Beasiesa, /I.B. Bywkos, A.1O. Buxyaun, JI.A. T'puro-
psit, A. Jlemenesa, E.B. Enoruna, E. Eroposa, P.b. UBanuenko, JI.O. Kpa-
caBunkoBa, T.B. Mouceesa, N.JI. [lerpyxun, U.B. CmosabkoBa, O.10. Uepnu-
KoB, A.A. ®aTbsiHOB U Jp.

O.JI. KpacaBuukoBoii BrepBble MPeANPUHSAT aHAAN3 CyODbeKTa U COJIep-
»KaHusi cyObeKTHBHOIO MpaBa Ha OXpaHy JMUYHOH KHM3HU. B uwactHocTH, aBTO-
pOM OTMeyaeTcsl, YTO paccMaTpuBaemMoe CyObeKTUBHOE MPaBoO MO CBOEH CTPYK-
Type cKJajablBaeTcs M3 JByX B3aMMOCBSI3aHHBIX Tpynmn npaBomouuii. [lepBas
U3 HHUX UMeeT CBOeH (DYHKIIMeH OCYIeCTBJIEeHHE OXpaHbl HENPUKOCHOBEHHOCMU
JUUHON KHU3HH, ApYyrasi — oxpaHy madnot 3T0oi xku3Hu2. Hac, rmaBubiM oOpa-
30M, HHTepecyeT aHaJiu3 BTOPOH cocTaBJ/siollell — nousitus «rakina». OT ToOro,
HAaCKOJbKO rapaHTHPOBAHO COXpaHeHHe TaWH YaCTHOH »KU3HU rpaKkjaH, Kak
rny6oKo TOCY/1apCTBO MOXKET TPOHUKATH B COJeprKaHue 3THX TalH U KaKue oc-
HOBAHHUS 1JIsI 9TOr0 HEOOXOAMMBI, 3aBUCUT CTermeHb CBOOOMAbI JHYHOCTH B Trocy-
1apcTBe, 1€MOKPAaTH3M M I'yMaHHOCTb MOJUTHUECKOTO pexKumas.

B pycckom si3blke ClIOBO «TaliHa» MMeeT JBa CMBICJIOBbIX 3HAUEHHUS: «BCe
CKpbITOE, HEH3BECTHOE, HEBEJOMOE», a TAaKyKe HEeUTO CKPBITHO XpaHHUMOE, UTO
CKPBIBAIOT OT KOTO-1HG0»4. A.A. daTbsiHOB onpejensietT TaiiHy Kak chepy 06b-
eKTUBHOH peasibHOCTH, CKPBITYIO OT Hallero BOCMPUSTHS JUOO MOHUMAHHUS.
C 0JHOH CTOPOHBI, 3TO BCE TO, UTO HA JAHHBIH MOMEHT He OCO3HAHO ueJoBeye-

3apenyloniasi Kadeapoil T€OpUH M HCTOPUHM TOCY1apcTBa M MpaBa acTpaxaHCKOro
¢uanana CapaToBCKOH rocy1apCTBEHHON akajeMUH NMpaBa, KaHAWAAT I0PUAMIECKUX
HayK, TOLEHT.

*# Couckateab Kadeapbl TEOPUH U UCTOPUU TocyaapcTBa U npaBa CapaToBCKOro 10pH-
nuueckoro uuctutyra MBJL Poccuu.

' Cwm.: Pomanosckuii I'.b. HopmaTHBHOe 3aKpernJieHne MpaBa Ha HEMPHKOCHOBEHHOCTh
yactHoll xusuu // IOpuct. 2000. Ne 11. C. 3.

2 Cwm.: Kpacasuukoga JI.0. TpaxpaHcKo-paBoBasi OXpaHa JIUUHOH KHU3HH COBETCKHX
rpaxaan: ABroped. auc. .. kaui. opua. Hayk. CBepaiaosek, 1979.

3 Cwm.: Cmosvkosa M.B. Taiina u yrosoBHo-npoliieccyaqbhbiii 3akon. M., 1997. C. 85,

4 1lur. no: Tpynos H.JI., Tpynosa JI.K. Cobawojenne ajBOKATCKON TalHbl C MO3UIUH
3aluThl npas rpaxaan // JKypnan poccuiickoro npasa. 2002. Ne 8. C. 42.
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CKHM HHTEJJIEKTOM, a C APYrod — 9TO HEUTO yKe M3BECTHOE, HO C ONpe/eseH-
HOH LIeJIbI0 CKPBITOC OT APYTHX JIOLEH.

A.A. PoxHoB, onpenessisi BaxKHelllne, CMbICJ000pa3ylolide NpU3HaKH
TalHbI, JexKalllhe B OCHOBE MPaBOBOTO PEryJMpPOBAHUS OTHOIIEHWH MO MOBOY
UCMOMb30BAHUSI U OXpaHbl HHPOPMALUH C OTPAaHHUYEHHBIM J0CTYIMOM, 1aeT cle-
Aylolee lopuanueckoe noHnManue Tainbl: «Talina npeacras/aseT co6o# uMelo-
ILYIO JeHCTBUTEJbHYIO HJAH MOTEHIIMAJbHYIO IIeHHOCTb B CUJY HEHU3BECTHOCTH
NOCTOPOHHUM JIHIIaM MH(pOPMAaLHI, K KOTOPOH HeT cBOOOJHOTO 10CTyNa Ha 3a-
KOHHOM OCHOBAHHH M COOCTBEHHHMK KOTOPOH MPHHHMaeT Mepbl K 00ecrneueHHIo
ee KOHQHUIEHIHAJTbHOCTH»S,

B ycnoBHsIX coBpeMeHHOH LUMBMAM3ALUHU, XapaKTepuaylouLeiics BceobbeM-
awield uudopmarudallieil Bcex cTOpoH 0OUIECTBEHHON KH3HU U MOCTOSTHHO
BO3pacTalolMM 3HaueHueM MHPOPMaUHOHHOU cdepbl, CYLLECTBEHHYIO POJb yC-
TOHUMBOTO Pa3BUTHS FOCylapcTBa M 00lLleCcTBA UrpaloT BOMPOCHl CO3AAHUS U
peanu3alluu AeHCTBEHHbIX MPAaBOBbIX MEXaHU3MOB OXPaHbl NMpPaB U UHTEPECOB
cyO'beKTOB HHPOPMALMOHHBIX OTHOWEHHH. Oco0yl0 aKTya/abHOCTb MPH 3TOM
npuobperaer npobsema NpaBoBOH 3aUIUThl KOH(PHACHIHANbHOCTH Pa3JHUHbIX
KaTeropuii HHQOPMAIUUN C OTPAHUUEHHBIM JOCTYNMOM (TalH), MOCKOJAbKY «TaH-
Ha — OJIMH M3 BaxXHeHIIUX MHCTUTYTOB, OMPeaeJsI0lIHX COOTHOLIEHHE HHTepe-
COB JIMUHOCTH, o0ulecTBa M rocylapcTBa, YaCTHOr0 M MyOJMUHOrO HauaJja npa-
Ba, OCHOBAHHSA M TpeJesbl BMellaTeNlbCTBa TOCY1apcTBa B HEroCyaAapCTBEHHYIO
cthepy, cTeneHb HHPOPMAUHMOHHOH 3aluuileHHOCTH B Poccuiickoil @enepannn»s.

UudpopMaunss MOXKeET CAYXKHUTb 0ObEKTOM MNyOJHUHBIX, TPaKJAaHCKUX H
MHBIX MPABOBbIX OTHOLIEHHUH, MOXKeT CBOOOAHO HCMO/JAb30BATHCS JHOOBIM JHIIOM
U nepenaBaTbes OJHUM JULUOM APYromy, €Cad 3aKOHOAATeNbCTBOM He yCTaHO-
BJIEHbl OFPAHHUEHHUs JOCTyNa K UHGopMaluK A1MO0 UHble TpeOOBAHUS K MOPSII-
Ky ee MpeaocTaBaeHusl WK pacrnpocTpaHenusi. OTHOLIEHHUs], BO3HUKAIOLIHE NIPU
OCYILeCTBJI€HHH MpaBa Ha MOKUCK, MOJyUyeHHe, epeaauy, Npou3BOACTBO U obec-
neyeHUsl 3allUThl HHPOPMALMHU, yperyJupoBaHbl ykazaHHbiM PenepanbHbIM
dakonom ot 27 utoas 2006 r. Ne 149-03 «O6 undopmanuu, nHGOPMAILUHOHHBIX
TEeXHOJIOTHSIX M O 3alUTe UHPOPMaLUU»7.

3aKoH BrepBble 3aKpemnJsieT NPUHILUI HEMPUKOCHOBEHHOCTH YaCTHOH XKU3-
HHU, HEJOMYCTUMOCTb c60pa, XpaHeHHs, HCTONb30BAHUA U pacnpoCTpaHeHHs
MH(POPMALUKU O YaCTHOH »KHU3HU JuLa 0e3 ero coraacus Kak NPUHLMUN NpaBo-
BOTO peryJupoBaHusl OTHOWIEHUH B cepe nHHPopMaALUU, HHOOPMALLUOHHBIX
TEeXHOJOTMH W 3auluThl HHpopMaluu. PegepanbHbIMU 3aKOHAMH YCTaHaBJAMBA-
I0TCSl YCJAOBHUS OTHECEeHHS WH(POPMAIIMU K CBEJEHHUSIM, COCTABJISIONIMM aaBO-
KaTCKYI0, ayJIUTOPCKYI0, KOMMEpUeCKYlo, Ca1yKeOHyl0 H MHYI0 TallHy, 0653a-
TEeJbHOCTb COOJIONEHUS KOH(PUACHUHMAJbHOCTH TaKOH HHPOPMALHU, a TAKKe
OTBETCTBEHHOCTb 3a €e paaryallleHHue.

3aKoH BrepBble 1aeT GOPMYJIUPOBKY MOHATHIO «npodeccHoHasbHasi Taii-
Ha». [lox 3TuM onpeneneHuemM MoHuMaeTtcss MHGOpMaLHUs, MONydeHHAs Ipax-
naHaMu (pU3HUECKHMH JUUAMH) NPH HCIOJHEHHH HUMHU MPOdecCHOHATbHBIX
006513aHHOCTEH WJIM OPraHHU3alUSIMHU TPH OCYILECTBJICHHUH UMM OTpeaeseHHbIX
BHJIOB JeATeJIbHOCTH, MOJAJNeXKalllas 3alluTe B CAydasx, ec/Ad Ha 3TH Jula ge-

5 Uwut. mo: Tpynos U.JI1., Tpynosa JI.K. Ykas. cou. C. 10.

6 [Tanuwenxo I1.H. UHCTUTYT Taiiubl: MpaBooXpaHuTeabHble acrnekThl // Tocynaperso u
npaso. 1998. Ne 8. C. 124.

7 C3 Pd. 2006. Ne 31 (u. I). Cr. 3448.
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JlepaJbHbIMH 3aKOHAMH BO3JIOXKeHbl 0051I3aHHOCTH MO COOJMIONEHHI0 KOH(UICeH-
UHaNbHOCTH JlaHHOH HH(OpMaUHH.

Panee npuHsitoe 3akoHonateabctBo (u. 4 ct. 82 HK P®, u. 1 c1. 155
YK PO®) conepkut TepMuH «mnpodeccuoHasbHas TalHa», 0JJHAKO €ro He pac-
KpblBaeT. 3aKoHoaaTeabHasi GOPMYJHPOBKA OJHOIO U3 KJAIOUEBbIX MOHATHH B
cepe HEMPHKOCHOBEHHOCTH YAaCTHOW KHU3HH, HECOMHEHHO, SIBJAseTCS MoKasaTe-
JleM MPOrpeccUBHOTO Pa3BUTHS MPaBOTBOPUECKOH AesATeNbHOCTH, MOCKOMbKY
npH NpaBoBoi MpoOeabHOCTH OHA AO0JMXKHA CNOCOOCTBOBATH PACLUMPEHUI0 BO3-
MOXKHOCTell 3alllUThl MpaB yesoBeka. [IpuBeneHHOe Ke omnpejeneHHe OrpaHH-
UMBaeT BO3MOXKHOCTH 3alUMUThl MPaB JUUHOCTH U NMOTOMY MPEACTABJASCTCH HAM
HeJ0CTaTOuHO nmpopaboTaHHbIM. [Ipexae uem nmonbiTaTbess CPOPMYNTHUPOBATH
COOCTBEHHYI0 MO3UIIMI0 MO JaHHOU nmpobJjeme, HEOOXOAUMO HUCCAEI0BATH 3aKO-
HO/JAaTeNbCTBO O PA3JMUHBIX BHAAX MPOMPECCHOHANbHONW TalHbI.

B cuay pasHbix 06CTOATENbCTB I'pakjaaHe J0BepsIOT CBOM JHUYHble TaWHBI
NpeaCTaBUTeNAM ONpeleNeHHbIX npodeccuid, He0OXOAUMbIM aTpUOYTOM KOTO-
pbIX BbICTyNnaeT COXPAaHHOCTb 3THX TalH (aaBoKaTaM, jAenyTaTam, Bpauawm,
MCHUXO0JIOraM, HOTAPUYCAM, HAJIOTOBbIM HHCIEKTOpaM, XKYypPHaJHUCTaM, OpraHam
OTeKH M MOMeuHUTeNbCTBa, OAHKOBCKHM pabOTHHUKAM, CBALLEHHOCTYXKHUTEIAM U
Apyrum qoasam). I3 ocoboro xapakTepa HeKOTOPbIX BHA0OB NMpodeccHoHa bHON
nesTeabHocTH, Kak orMeuaer VM.B. CmonbkoBa, u dopmupyercs mexkorpacJse-
BOH MHCTHUTYT npodeccHoHa bHON TaliHbl. EC/M MOAXOAUTH K MHCTHUTYTY MpO-
(heccHOHaNbHOH TaliHbl ¢ OOLMX MO3ULUEH, TO ONPENeasIOIIUM B HEM sBJseTCs
MPHUHAICKHOCTb K TOH MM HHOH MpodecchH, oCyllecTBAeHHE TeX MU HHbIX
npodeccronanbibix GyHkiui. OnHako cpean npodeccuoHa bHbIX TaAlH pasJu-
UHBIX BH/J0B BBIJE/ETCS KATErOPHs, B OCHOBE KOTOPOW JeXKaT JHYHble TalHBI,
3allUIeHHble OT paarJaalleHus MPaBOBbIMHM 3anMpeTaMHu, aJpecoOBaHHbIMU TeM,
KOMY 3TH TalHbl MO HEOOXOAUMOCTH JOBEpPEeHbI.

N.B. CmoabKoBa BblAeasieT 1Ba BUAA NPO(ecCHOHaIbHON TaHHbI:

1) npodeccuonanbuas TailHa Kak Obl B UMCTOM BHJe, 00ycaOBJeHHAs ca-
MHM POIOM JesITeNbHOCTH (KOMMepueckasi, cay:KeOHasi, mapaaMeHTCKas U Ap.);

2) npodeccuoHasbHasi TalHa, COCTABJSAIONIEH YACTbIO KOTOPOU CJAYXKHUT J10-
BepeHHasl JuyHas TaiHas.

JlaHHoe neneHHe B KaKOH-TO CTeMeHHM yCJO0BHO, HOO MpeJcTaBUTENH OT-
JeJIbHBIX MPOo(eccHil MOryT ObITh HOCUTEISIMH CPa3y HeCKOJbKHUX TalH (Hampu-
Mep, OaHKHp BJajeeT TaliHaMu 6aHKa M TalHAMH JHUYHBIX BKJAAJ0B TpaxKaaH,
JenyTaT OJHOBPEMEHHO MOXKeT BJajleTb CayKeOHOH TalHOW W TaWHOH, NOoBe-
PEHHOH eMy rpaKJ1aHUHOM MPH JUUHOM MpHeMe).

B 3akoHO#aTesnbCTBe HAUIIK CBOE 3aKpernjeHue I0OpPUAHUECKHe KaTeropuu
npodeccuoHaAbHON TallHbl — HAJA0roBas, aJBOKAaTCKasl, ayJlUTOpPCKas, MeIu-
LUHCKAsl, cayxebHasi U KoMMepuecKasi, BpaueObHas® u np.

8 CwM.: Cuosavkosa M.B. Ykas. cou. C. 86.

9 Cr. 102 yactu nepBo#i Hamorosoro komekca P®; Ct. 8 ®enepanbHoro 3akona ot
31 mas 2002 r. «O6 agBOKaTCKOH AesATeIbHOCTH U afABokatype B Poccuiickoii Pene-
pauuu» (C3 P®. 2002. Ne 23. Ct. 102); Ct1. 8 PenepanbHoro 3akona ot 7 aBrycra
2001 r. «O6 ayauropckoin aestenbHoctH» (C3 P®. 2001. Ne 33 (u. I). Cr. 3422);
Ct. 15 Cemeiinoro konekca P®; Cr. 139 uacrtu nepBoit ['paxnanckoro kogekca P®,
Ct. 3 ®enepaabnoro 3akona ot 29 uionsa 2004 r. «O kommepueckoir Taiine» (C3 Pd.
2004. Ne 32. Cr. 3283); C1. 31 OcHoB 3akoHonatenbctBa Poccuiickoit Penepauuu 06
oxpaHe 3710poBbsi TpaxjaaH oT 22 uioas 1993 rona (BCHI P® u BC P®. 1993.
Ne 33. Cr. 1318).
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Mo02KHO BBIIENUTb PsiJi 3aKOHOAATENbHBIX aKTOB, COAEPIKAILHUX 3aMpeT Ha
pasrsallleHHe CBeJeHHH O YaCTHOH »KHU3HH 6e3 3aKOHHBIX OCHOBAHMH /ISl HEKO-
TOPBIX KaTeropui JHIL B CHJIY BbIMOJHEHHs NesITeJbHOCTH, CBSI3aHHON C MOJy-
yeHHeM Takoro poaa uHpopmanuu. K ykazaHHBIM JHIlaM 3aKOH OTHOCHUT: HO-
tapuycall; moMolHUKa M cTa)Kepa ajaBokartall;, TamMoXXeHHble OpraHbl, HX
JOJIZKHOCTHBIX JIML, TAMOKEHHOro 6pokepa (NMpeacTaBuTeNs ), SKCNepTa, Crelu-
anuctal?; yuacTHUKOB KOJIJIEKTHBHBIX MeperoBopoB, rocy/1a pCTBEHHbIX HHCIMEK-
TOpOB TpyAald; paBOTHUKOB apXHBOB!4; apOUTpaKHbBIX yNnpaBasoulux!?; pabort-
HUKOB OPTaHOB 3aMHUCH aKTOB I'PaKJaHCKOTO COCTOSHUA!S; CBAILEHHOCTYKHTe-
nefi!7; paBOTHUKOB YUpeK/JeHHUs COLMAAbHOr0 00CAYyKHBAHUS MPH OKa3aHUH
COLLMAJbHBIX ycayrid u np. YKazaHHbIH CMHUCOK MOXKHO ObIJI0 Obl MPOJOJMNKHUTD,
BeJlb €CTh ellle HeoXBauyeHHble cepbl AeATeNbHOCTH, CB3aHHbIE C MOJYyUEHHEM
MH(OPMALMH OTPAHHUYEHHOr0 J0CTyna ¢ 00f13aTe/bHbIM COOJMIOICHUEM ee KOH-
(bUAEHIHANBHOCTH, T.e. 0053aTe/bHbIM /51 BbIMOJHEHHS JHULOM, MOJYYUBIIHM
JIOCTYTN K onpeaeneHHON HHpopMauuu, TpeOOBaHHUSI He MepejaBaTh TaKyl0 HH-
dhopmauuio TpeTbuM JaullaM 6e3 corjacus ee obJsajareds.

17 nekabps 1979 r. I'enepanbuas Accambaes OOH npunsina 6e3 rogoco-
BaHMs pe3oqonnio U Kopeke moBeaeHHsT NOJKHOCTHBIX JHIL MO MOAAEPKAHUIO
npasonopsiaka ([Ipumoxenue 16). Cormacno Komekcy «cBenenusi KoHpuaeH-
IMaNbHOTO XapakTepa, nojJyuyaeMble TOJKHOCTHBIMH JULIAMHU MO TOJAEpKa-
HUIO MPaBOMOPsAIKa, COXPAHSTCS B TaliHe, €C/JHU HUCMOJHeHHe 0053aHHOCTeH
Uad TpeOGOBaHUS MpaBOCyIus He TpeOYIOT HHOTO» (cT. 4). B KoMMeHTapuu K
cratbe 4 pasbsicHsieTcsl, UTO JHIlA, obaanatolie NOJHLEeHCKUMH MOJHOMOYHS-
MH, «MOJYy4aloT HHPOPMALHIO, KOTOPAsh MOXET OTHOCHTbLCS K JIMUHOH »KU3HH
JPYTHX JIHL MM MOTEHLUHAJbHO MOBPEJHTb MHTEpecaM TaKHX JHIL U OCOOEHHO
ux penyrauud. Cjaenyer nposiBaAsiTb OOJbLIYI0O OCTOPOKHOCTb NMPH COXPaHEHHH
U UCMOJMb30BAHUM TAaKOH MHGOPMaAILMKU, KOTOpasi pasraalliaeTcs TOJAbKO MPH MC-
NMoJHEeHUH 00S3aHHOCTEH WJM B LeNsX npaBocyaus. Jlio6oe pasriaiienue Ta-
KOH MH(OpMALKUU B APYTHUX LEASAX SIBASETCS MOJHOCTbI HempaBOMepHbIM» 19,

10 Cr.ct. 14, 16 OcHoB 3akoHomatenbcTBa Poccuiickoii Penepaunn o HoTapuaTe OT

11 cdeBpamsa 1993 r. No 4462—1.

Cr.ct. 27, 28 Penepanabnoro 3akona ot 31 mas 2002 r. Ne 63-93 «O6 anBokaTcKoi

JeATeNbHOCTH U ajaBoKaType B Poccuiickoit ®enepaunu» // C3 Pd. 2002. Ne 23.

Cr. 2102.

12 Cr.ct. 10, 144, 381, 384 Tamoxennoro kogekca Poccuiickoit ®enepannu.

13 Cr.ct. 37, 358 Tpynosoro kKojaekca Poccuiickoit denepariu.

14 Cr. 25 ®enepanbhoro 3akona ot 22 oktsiops 2004 r. Ne 125-d3 «O6 apxuBHOM jie-
ne B Poccuiickoit ®enepaunn» // C3 P®. 2004. Ne 43. Ct. 4169.

15 Cr. 24 ®enepanbioro zakona ot 26 oktsiopst 2002 r. Ne 127-®3 «O HecocTosITENb-
Hoctu (6ankporerse)» // C3 Pd. 2002. Ne 43. Cr. 4190.

16 Cr. 47 denepanbhoro 3akona ot 15 Hosi6pst 1997 r. Ne 143-P3 «O6 akrax rpaxkiaH-
ckoro cocrosinus» // C3 Pd. 1997. Ne 47. Cr. 5340.

I7 Cr. 3 ®enepanbroro 3akona ot 26 centsiopst 1997 r. Ne 125-03 «O cBobone cosec-
TH U O PEJTUTHO3HBIX 00BEAUHEHUSIX» // C3 P®. 1997. Ne 39. Cr. 4465.

18 Cr. 11 ®enepanbhoro 3akona ot 2 asrycra 1995 r. Ne 122-®3 «O coumnanbiom 06-
CAYXKUBAHMU IPAaKAaH MOMKUIONO Bo3pacTa M uHBaaunos» // C3 P®. 1995. Ne 32.
Cr. 3198.

19 Kogekc moBeaeHus JOMKHOCTHBIX JIUL 10 NOAAEPKAHUIO MPaBonopsiaka (IPUHSIT Ha
106 naenapnom sacenanun enepanbhoii Accam6aen OOH 17 neka6psa 1979 r.) //
Coserckas toctuuust. 1991. Ne 17. C. 22.

1
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[IpomeccyasucTbl BbICKA3bIBAIOT Pa3/JHUHbIE CYXKIEHHS MO MOBOAY OTHe-
CEeHUSl TeX WJM HHbIX TalH K uucay npodeccuoHanbHbix. Benercs nonemuka u
B CBsI3U ¢ TepMmuHogorued. [Ipeacrasiasiercs HeoOXoAUMbIM 0OpPaTUTh BHUMA-
HUe Ha HeKOTOpble BHUJAbl TAWH — TalHy CBSI3H, HAJOrOBYIO, a/lBOKATCKYI0, Me-
OUIMHCKYI0. DTH BUABl TalH SBJAAIOTCS npodeccuoHaabHol TaltHOH. B sTHX
cayyasix rpaxKjaHe JA0BepPSIOT CBOIO MEPENUCKY U coaeprKaHue TeaedOoHHOTO
pagroBopa pabOTHUKAM COOTBETCTBYIOUIUX yupexkaeHUi. He Bbi3biBaeT comHe-
HUH, 4TO UHpOpMAUUS O CONEpPrKAHUU MOUYTOBO-TeJerpaHoil KoppecnoHaeH-
LMK TIpH MpHeMe TeJerpamM, CoeJJMHEeHUH aOOHEHTOB CBSI3UCTOM OTHOCHTCS K
npeameTy npogeccuoHanbHOl TakiHbi20.

Onnako M.JI. Tlerpyxun nmosaraer, uto TafiHa MOUTOBO-TeserpadHON KOp-
peCcrnoHIeHIUH U TeaeOHHbIX MeperoBOPOB OTHOCUTCS He K MpodeccHoHalb-
HOH, a K JIMUHOH TaliHe, «MOCKOJbKY KJAHEHT A0BepsieT noute U Tesaerpady He
CaMoO cojleprKaHHe KOpPPEeCrNOoHAeHIIMK U pa3roBOpoB Mo TesaedoHy, a JHIIb Me-
pechIIKY KoppecrnoHaeHIuU (63 03HAKOMJEHHUsI C HEel0) N TeXHHUYecKoe obec-
neueHue Tese@OHHBIX MeperoBopoB (6€3 UX MPOCAyIIHBAHUS )»2L.

Heynauna ¢opMy/aupoBKa HAJOroBOH TaliHbl, B UACTHOCTH HEKOTOPbIX MO-
goxenun# ct. 102 Hagnorosoro konekca P®. M3 ykazaHHOH cTaTbW BLITEKAeT,
UTO K pasrjallleH’I0 HAJOroBOH TalHbl OTHOCUTCS UCMOJb30BAHUE UMM Mepesa-
ya ApPyromy JHUY NPOU3BOJACTBEHHOH WJIH KOMMePUeCKOH TaliHbl HaJOrom/jaa-
TeJblUIMKA, CTaBIIel H3BECTHOH JOJKHOCTHOMY JIMILY HAaJOTOBOTO OopraHa, op-
raHa BHYTPeHHHUX JeJ, OpraHa rocy1apCcTBeHHOro BHeOOIKeTHOTro ¢oHaa WU
TaMOKEHHOTO OpraHa, MPUBJEUEHHOMY CMEelHANNCTy WU IKCIEePTy MPH HUCIMO-
JIHEHUM UMH CcBOMX oOsizaHHOocTell. CaMO Ha3BaHUEe «HAJOrOBas TalHa» mpej-
noJjaraet ero cjaeacTBue JU0O0 OT Ha3BaHUSl cyO'beKTa, KOTOPOMY JOBEpeHbl
CBEJICHUS B CHJY €ro JOJMKHOCTHbIX 00s3aHHOCTeH, JUOO OT KAaTerOpHuH, Xxapak-
Tepa cBefeHuil. M3 GopMysupOBKH CTaTbU BbITEKAET, UTO YMeCTHEH TOBOPUTh
0 BTOPOW TPHUUYMHHO-CAeACTBeHHOH cBsA3W. [loaTomy, Ha Hall B3rasiA, MpaBUIb-
Hell OyneT onpenesuTh HAMOIOBYIO TallHy KakK CBeleHHsl, peacTaBaeHHble 1Js
nesan Hajgoroo6go0xxenus. Kak nmpasusio, Takoro pojaa nHpopMauus Mo BIOJHE
0ObEKTUBHBIM MPUUUHAM MOXKeT ObITb MOJYyUe€HA KAKUMHU-IUOO0 JUILAMH OT ca-
Moro HaJsoromnmareabiiuka. ChaenosarteabHo, corjacuo . 1.1 ct. 102 HK P®
OHa nepecTtaHeT ObITb HAJOMOBOW TAWHOM, YTO COBEPILUIEHHO HEMPHUEMJIEMO, €CaH
UCXOJUTb U3 TOTrO, UTO «TaWHa» — MOHSITHE OTHOCUTeNbHOe. HesoBek cam onpe-
JleJisieT, KOMY J0BEPUTb COKPOBEHHOE, a BOT obJsajgarenb HHPOPMALHUUA O 4acT-
HOW KM3HH JHLA He MOXKeT cebe 3TOro Mo3BOJNUTh, HHAUE KAK HA 3aKOHHBIX OC-
HOBAaHUSAX, OJHAKO LeaecooOpa3Ho MPeANnoNoXKHUTb, YTO 3TO MOJOKEHHE He
pacnpocTpaHsieTcss Ha 00LEOCTYNHY0 HH(POPpMaLHIO.

[Tockonbky B ct. 102 HK P® nox nanoroBo# taifiHoil mojpasyMeBatoTcs
JioOble CBeJleHHsI O HaJIOTOTJaaTe bllllKe, Clel0BaTeNbHO, MOJ0KeHHe M. 2 cTa-
TbU O TOM, YTO «K pasrjalleHdui0 HAJOTOBOH TalHbl OTHOCHUTCS, B YaCTHOCTH,
UCIMONb30BAHUE HJU Tepefava JApPyromMy JHIY MPOU3BOACTBEHHONH HJH KOMMeEp-
yecKol TaliHbl HAJOTrOMAATeJNbIIHKA, CTABIIEHd U3BECTHOH NOJJKHOCTHOMY JIHUILY
HaJIOrOBOTO OpraHa, opraHa BHYTPEHHHUX JeJ, OpraHa rocy1apcTBEHHOTO BHe-
610/KeTHOro (poHAa MK TaMOXKEHHOro OpraHa, MpUBJEUEHHOMY CMellMaJJHuCTy
WM 3KCIEepPTy MPU UCIOJHEHUH UMH CBOUX 00s13aHHOCTeH» M3JHUIIHE, MOCKOJb-
KY YKa3aHHBbIH KPYT HHPOPMAIUK BXOAHUT B TMOHSITHE «JIi0Oble CBeJeHHs] O Ha-
JIOTOMAaTeNbUIUKE>.

20 Cm.: Cnoavkosa H.B. Ykas. cou. C. 87.
2L [Tempyxun HM.JI. Jluunast xKu3ub: npenenasl BMemarenabersa. M., 1989. C. 14—15.
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Ha ocHoBaHWM H3JI0KEHHOTO HAMH TpeasaraeTcs caeayiolllas penakius
ct. 102 HK P®: «1. HanoroByio TaiiHy cOCTaBJSIIOT Ji00Oble MOJyyeHHble HAJO-
rOBbIM OPraHOM JAJsl LleJH HaJ0rooOJ0KEeHHUsT CBeJAeHHsT O HaJ0ToNJaaTesbllH-
Ke, 32 UCKJIOUEeHUEeM YKAa3aHHbIX B 3aKOHE W He MoJJiexaliiue pasraallieHulo,
KpoMe KaK Ha OCHOBaHWU 3aKoHa. 2. MHble cBeneHHs, KpOMe YKA3aHHBIX B 3a-
KOHE O HaJOoromnJaTenblldKe, HE OTHOCSIIHECS K HAJOrOBOH TalHe, COCTABJS-
I0T CaAyKeOHYI0 TalHy JOJKHOCTHOTO JMlIa W He MOoAJexaT orjgacke, Kpome
Kak Ha OocHOBaHWUM 3akKoHa. 3. K HasoroBoil TaliHe He OTHOCSTCS CBEJEHHUS:
1) 06 uaeHTU(PUKAILHOHHOM HOMEpEe HaJoToTJaTeablHKa; 2) 0 HapyIIeHUsIX
3aKOHOMATEJNbCTBA O HaJorax U cOopax U Mepax OTBETCTBEHHOCTH 3a 3TH Ha-
pyulenusi; 3) obuenoctynuoro xapakrepa. 4. [IlpupaBHuBaercsi K HaJOTOBOMH
TaliHe W He TOJJIEKUT pasraalleHduo HHGopMauus, NpejacTaBasiolas cCBeje-
HUS, yKa3aHHble B MyHKTe | HacTosillel CTaTb, CTaBIIas U3BECTHOH MHBIM TO-
CylapCTBEHHbIM OpPraHaM W YUpPEeXJIEHHSIM M HUX CAYXKALIUM W MHBIM JHIlAM
Ha OCHOBAHHUHU 3aKOHa».

OnpeneneHrne TepMHUHA «aJBOKATCKas TalHa» MO-TIpexKHEMY HEOJHO3HaU-
HO ¥ BbI3bIBaeT mogeMuky. M.C. CTporoBuu cuuTas 3TOT TEPMUH HEyAaUHBIM:
«CyTb Bompoca He B TaliHe aJBOKaTa, a B TOM, UTOObl 0OOBUHSIEMOMY U €ro 6Jiu-
3KHM, MOJb3yIOUIMMCS TOMOULbIO a/BOKATa, rapaHTUPOBaTh BO3MOXKHOCTb CBO-
60/1HO TOBOPUTb aJBOKATYy BCE, UTO OHH CUHUTAIOT HYXKHbIM, 0€3 OmaceHHusi, 4TO
cKazaHHoe OyneT oOpallleHo BO Bpel 0OBHHSIEMOMY»22,

Onpenenenne Kouncruryuuonnoro Cyna P® or 6 uroas 2000 r. Ne 128-0
«[To »kanobe rpaxkaanuHa [Tapuwytknna B.B. Ha HapyuieHue ero KOHCTHTYILH-
OoHHBIX TIpaB U cBoboa m. 1 u. 2 ct. 72 YIIK PCOCP wu cr.ct. 15, 16 [Tonoxe-
Husg 06 anBokatype PCOCP» uckaiouaer BO3MOKHOCTL pa3ryaalleHus cBeje-
HUH O (paKTax, CTABLUMX H3BECTHbIMHU a/BOKATy B paMKax NpodeccUoHaJbHOH
JeSITebHOCTH M0 OKa3aHUI0 IPUIHUECKOH MOMOIILM, HE3aBUCHMO OT BPEeMEHH U
00CTOSITEbCTB MOJYyUeHHsI UM TAKUX CBeJeHHH23.

3akKoH, KpoMe ajJBOKaTa, 3aKpemnJaseT 0053aHHOCTb COXpaHEHHUs] TAKOro po-
Jla TalHbl 32 TTOMOIIHUKOM M CTaxkKepom ajBokarta. OnHaKO KPYTr 3THX JIUIL MO-
’KeT ObITb M IIMpPe B 3aBUCHMOCTH OT IITATa aJABOKATCKOH KOHTOpbI. [IpHHHU-
Masi BO BHUMaHue ykaszanHoe Onpenenenue Koncruryuuonnoro Cyna, Hamu
npeaJsaraercs ciaeaytoomias penakuus n. 1 cr. 824 QenepanbHoro 3akoHa oT
31 mas 2002 r. Ne 63-®3 «O6 anBOKaTCKOH NesiTeIbHOCTH U aABOKaType B
Poccuiickoit @enepauuu», onpenensionledl MNoHsiTHe aABOKATCKOH TaHlHbIZ,
«1. AnBoKaTCKyl0 TallHy COCTaBJSIIOT JIOOble CBEEHHST O JOBEpHUTeJse, CBsI3aH-
Hble C OKa3aHWeM aJIBOKATOM IOPUHMUECKOH MOMOIILH, CTABIIHE MU3BECTHBIMH C
COTJIaCHsl JIOBEPUTE/sI APYTUM JHIAM, OKa3blBAIOUIUM COAECHCTBHE aJBOKATy U
He MoJJiexKallhe pasraalleH’0 He3aBUCHMO OT BpeMeHH M 0OCTOATeNbCTB MO-
JIyUeHHUsl CBeJleHUH, eC/u He SIBJSI0TCA 0OIIEeTOCTYMHBIMU».

B nayuHo#l muTepatype mojaBepraercss KpUTHKE TAKKe M TEPMUH «Bpaued-
Has taitna». W.JI. [lerpyxun mpeasaraer BMecTo Hero ynorpebyasiTh MOHSITHE
«MeIUIMHCKasl TallHa», 160 cyObeKTaMu NaHHOU TalHbl BbICTYNAIOT HE TOJbKO
Bpauu, HO U Jpyrue paboTHUKH MEIMIIMHCKUX yupexjJeHuH ((esbaiiepbl, Me-
CecTpbl, aKyllepbl, HAHU, CAHUTAPBI, (hapMaleBThl, 3y6HbIe BpauH, JabopaHTh

22 Cmpoeosuu M.C. Kypc coBeTckoro yrosoBroro npoiecca. M., 1968. T. 1. C. 399.

23 C3 P®. 2000. Ne 33. Cr. 3433.

24 Cr. 8. AnBokatckas taiiHa . AABOKaTCKOH TaHHOH IBASIOTCSH JI0Oble CBeICHUS, CBS-
3aHHble ¢ OKAa3aHHEM aJBOKATOM HOPHAHYECKOH MOMOILM CBOEMY JTOBEPHTEIO.

25 Cr. 8 ®epepanbnoro 3akona ot 31 mast 2002 r. Ne 63-03 «O6 anBoKaTCKOH nesTeNb-
HOCTH M afaBokaType B Poccuiickoit ®egepanuu» // C3 P®. 2002. Ne 23. Ct. 2102.
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u ap.). OnHako B nocjaeaylouleM OH onepupyeT yKa3aHHbIMM TepMHUHAMH B Ka-
YeCcTBe CMHOHUMOBZ6,

3akoH conepxuT o6a moHaTus: B OcHOoBax 3akoHopaTenabctBa PP 06 ox-
paHe 3/10pOBbs IpaxkJaH peub WJIeT 0 BpaueOHOU TaliHe (cT. 31), a B Cemeil-
HOM Kojaekce P® — o menunuHckoi (ct. 15).

Ha nam B3rasia, 101:KHO ObITh OJJHO3HAUHOE TOJNKOBaHHWE MOHSATHH eaHHO-
ro conep:xkaunus. [Ipencrasmasercsd HeoOXOAUMbIM BHeCEeHHE H3MEHEHWH B MOJIO-
x)enust OcHoB. BoamoxkHa caenywoias gopmynupoBka n. 5 cr. 31: «Menuuun-
cKasg TalHa — 3TO JoOble CBeJeHUs, Kpome OOLLeU3BECTHBIX, O JHILe,
o6paTUBIIEMCS B MEAHULHHCKOe yupexKjeHHe He3aBUCHMO OT LeJn o0pauleHus,
a paBHO cBeJleHHs 0 daKTe oOpalleHHs, CTaBlIMe U3BECTHbIMU MEIHLIMHCKUM
pabOTHHKAM W MHOMY MEPCOHATY MEIMUHHCKOTO yYpexkJeHHs, He MOAJIexka-
lIMe orjaacke, KpoMe Kak Ha OCHOBAHHMM 3aKOHa».

[TockoMbKY 3aKOHOAATENbCTBO TMO3BOJSET 3aHSITHE YACTHOH MeIMIIHHCKON
NPaKTHKOW U HAPOAHOH MeNMLMHOH (LeJUTebCTBOM), He0OX0AUMBIM Oy1eT 10-
noJiHeHHe YKa3aHHOH CTaTbM MYHKTOM CJeAyIollero cogep:xanusa?’: «K menu-
LMHCKOH TaliHe MPHPABHUBAIOTCA CBEJACHHUS, YKA3aHHbIC B MPeAblAylleM MyHK-
Te, CTaBIIME W3BECTHBIMM JIHIlaM, 3aHUMAIOIIUMCS YaCTHOH MeAMUHHCKOH
MPaKTUKONW MO0 HAPOAHONH MEAUIUHOH (1LeTUTETbCTBOM )».

Henenecoob6pasHo npoao/mkaTh aHaAU3MPOBATh HHbIE BHU/bI TalH, MOCKOJb-
Ky HM3JI0)KEHHOTO BIOJIHE JAOCTATOUHO AJ5 (POPMYJUPOBAHUM MO3UILMM MO OMpe-
JIeJIEHHBIM BbILIE KJIIOUeBbIM MOHATHSAM, MO3BOJUM cebe Ha 3TOM OCTaHOBHUTbCH.

Heobxonnma nopaboTka noHsATHS1 «npodeccHoHanbHas TaliHa», copmy-
JUPOBAaHHOTO B M. 5 cT. 9 Penepanbroro 3akona «O6 nHdopmauuu, uHpopma-
LMOHHBIX TEXHOJOTHAX M O 3aluTe MH(POPMAUHMHU». YUUTBIBass 0COOEHHOCTH
cyO'beKTOB — moJiyuatesaed HHPOpMallUHU, a TakKe TOTo 00CTOSATEJNbCTBA, UTO
M3MEeHeHHsl, MTPOUCXOAsLIHe B Mpollecce KU3HU 00UIeCTBA, OMepPeKalT UX 3a-
KOHOJaTesNbHOe peryJupoBaHue, BO U30eKaHHe HAPYyLIEHUs MPUHILHUNA HEMmpH-
KOCHOBEHHOCTH YaCTHOH KH3HHU B cepe HHPOPMALMK HAMHU Mpeaaraercs
caenylolasi GopMyJaupoBKa M. b ykazaHHo# craTbu: «b. Mudopmauus, nomay-
yeHHas rpaxjaaHamMu (PU3WUECKUMH JUIIAMH) MPHU HUCTOJHEHUN HUMH CayxkKeb-
HbIX U(HMJH) MpodeccHoHa bHbIX 006513aHHOCTEH MM OPTaHU3AUHUSMH, a TaKxKe
OpraHaMH BJIACTH MPH OCYULECTBJEHUU UMHU ONpeJleNeHHbIX BUAOB JesTeNbHOC-
TH (cayKebHasi UaH mpodeccoHa bHas TalHa), MOAJIEKHUT 3alLUTe B CAyUasiX,
ec/IM Ha 3TH Juua (denepaJbHbIMU 3aKOHAMH BO3JI0XKeHbl 003aHHOCTH MO CO-
O/I01eHUI0 KOH(PUACHIIMAJbHOCTH TaKOH HHGOpPMAaUUK UAM MHpOpMaLUs Kaca-
eTcs YacCTHOU (JIMUHON) KU3HUY.

B 3ak/aiouenne xotesoch Obl OTMETHTb, UTO CJAOXKHUBIIUHCST MEHTAJUTET
poccHiickoro rpax/jaHuHa Ha 0a3e MPUHLUHIA «UTO He 3aNpelleHo0 3aKOHOM —
paspeleHo» Mo3BOJseT JONYyCKAaTh HapylleHHe eCTeCTBEHHbIX, HEOTbeMJIeMbIX
npaB U cBo6oj uenoBeka. Cuutaem, uto Gosee noapobHass GOpMYyJTUPOBKA TO-
JIO’KeHUH, Ha KOTOpPbIX 0a3upyeTcss HEMPUKOCHOBEHHOCTb YaCTHOH (JHUHON)
JKU3HH, MO3BOJHUT TPEAyNpeanTh HAPYIIeHHUs MPUHIMIA HEeMPUKOCHOBEHHOCTH
YACTHOH »KU3HU B chepe UHDOPMALILH.

26 Cwm.: llempyxun H.JI. CBOGOMA JTUUHOCTH M YTOJOBHO-TPOIECCYaJbHOE MPHHYXKIE-
nue. M., 1985. C. 24-25.

27 Cratbu 14 u 57 OcuoB 3akonogatesnbetBa Poccuiickoil Penepanun 06 oxpate 3j10-
poBbsi TpaxkaaHn ot 22 uioas 1993 r. Ne 5487-1.



