HU.B.IlamunHckag*

Poccuiickne mpoeAypsl B MESKAVHAPOAHOM MeXaHWU3Me
obecrie4eHMsI IIPaB M CBOOOA YEAOBEKA M IPASKAAHMHA

poccuﬁcmﬂ npaBoBasl cucTeMa, Kak M MpaBoBasi cucTeMa OOJbIIHHCT-
Ba CTpaH MHpa, HeMbICAHMa 0€3 y4acTHsl HOPM W MPHUHIUMIOB MeX1y-
HapojaHoro npasa. MupoBoe cooO1LIEeCTBO HAa MyTH MHTerpalluu, ri1obaan3dalunu
¥ NOAAeprKaHUs MHUpa BblpaboTajno obuiMe, Haubosee 3HaUUMble OCHOBbI MO-
CTPOEHUS COTPYAHHUECTBA B MHUPEe H MPH3HAJNO UeJOBEKAa — HAUBbICIIEH LEHHO-
ctblo. [TepBoHauasbHO MCTOPHUECKH CJOXKHUBIIMICSA W anpoOHpPOBaHHbIA B Me-
KAYHAPOAHOH MpakKTHKe MeXaHW3M 3aUlUTbl NMpaB M CBOOOA JHYHOCTH
MPHUXKUJACST U HAa POCCHHCKON 3eMJe, U ceroaHs Poccusi ¢ ropaocTbio NpoBO3r-
JaulaeT, uTo 4eJOBeK, ero npapa U cCBOOOJAbI SBASAOTCA BbICIIEH 1I€HHOCTbIO.
3anoromMm onTUManbHOH W 3(PEPEKTUBHOH 3aLLUTHl ITUX MPaB sIBJAseTCs cOanau-
CHUPOBAHHOE (PYHKLMOHUPOBAHHE MEXKAYHAPOJIHbIX H HALMOHAJNbHbIX OpUAHUE-
CKHMX mpoueayp, o0ecneuynBalolluX Ha NPaKTHKe NMpaBa U CBOOOJbI YeJ0BEKA.
Bwmecre ¢ Tem cneuuduka QpyHKILMOHHPOBAHHUS MEKAYHAPOJHbIX M HALHO-
HaJbHBIX MPOLeNAyp 00ycJaoBJIAeHA PANAOM OOBEKTHBHBIX (PaKTOPOB, BbIpaxKalo-

*

AccucrenT Kadeapbl TEOPHH M HUCTOPUM TOCyaapcTBa M NpaBa 0pHaAMUYecKoro a-
KysabTeTa AcTpaXxaHCKOro rocy1apCcTBEHHOT0 TEXHHUECKOr0 YHUBEPCHTETA.
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LIUXCA B CXOACTBE CTPYKTYPBI, Lesaeld, HanpaBJAeHHOCTH, MPHUHIIUIOB B3aHNMO-
JeACTBUS U Pa3JUUUSIX T€PMHHOJOTHUECKOr0, CTPYKTYPHOTO M COleprKaTeNbHO-
ro xapakrepa.

MexnyHapoaHble npoueaypbl B 001aCTH 3alUThl TpaB YesJ0BeKa U oxpa-
Hbl UACTHOW »KHU3HU MPEACTaBAAT COOOH MeTOJbl, MOPALOK PacCMOTPEHUS,
MPOBEPKH, MOJATOTOBKHU MPeIJOKEHUA U MPUHATHE PelleHHH Mo COOOUIeHUsM,
3asiBJeHUSIM W MHOH MHpOpMaLMM O HapylIeHUsX npaB uejgoBeka. byayuu ua-
CTbIO CHCTEMHOTO fIBJICHHS, TAKHe OJHOMOPSIKOBble MPaBOBble CPEACTBA, KaK
MeXK/JyHapoJHble U HallMOHAJbHbIe MpoleAypbl obecrneueHuss NpaB 4yeaoBeKa,
MMEIOT KaK CXOJCTBAa, TaK M pas3yuuusi, o0ycaoBAeHHble PAAOM (aKTOPOB:
YPOBHEM MOJUTHUYECKHUX W IOPUIHMUECKHX TEXHOJOTHH; NOCTYMHOCTbIO CPEJICTB;
npedepeHIUsIMU; LEAIMHA U T.J. DTH Pa3JUUdsl CTPYKTYPHOTO U COJEepKaTeb-
HOTO XapakTtepa.

HopmatuBHO-npaBoBast 6aza — 01HO U3 pasaHUUTebHbIX ycaoBuii. Haumo-
HaJbHble TPOLEeAYpPbl 6A3UPYIOTCT HAa POCCHUCKHUX MCTOUHHKAX C YUETOM MEXK-
JlyHapOJHO-NPaBOBbIX MPUHUHIOB U HOPM. MexXyHapoaHble MPOLeLYPbl OCHO-
BaHbl Ha MeX/AYHapoJaHbIX akTax. Kpome Toro, MexxjayHapoaHas cHCTeMa
npaBa GopMuUpyeTcsi Ha HECBOMUCTBEHHOM [Jis1 POCCUHCKOH MpPaBOBOH CUCTEMBI
npelle/leHTHOM XxapakTepe npasa. Ha npakTuke 3To nposiBAsieTCsl B TOM, UTO
OJHOTHITHBIE MPOLEAYPHl HA MEXK/AYHAPOJLHOM M HALLMOHAJBbHOM yPOBHAX Kpau-
He HernoxoxKu (Hampumep, cynebHasi npoleaypa).

Koneuno e, oueBHAHBl U pas3auuns B CyObEKTHOM COCTaBe MPOLELYPHbIX
oTHouleHWH. Bo-nepBbIX, 0cOObIH cOCTaB CyObeKTOB MeKAYHapOAHbIX MPaBOOT-
HOLIeHWH, B TOM UYUCJe M OTHOLIEHHH oOecreuyeHus nMpap uenoBeKa. Bo-BTOpPHIX,
paTHPHUKALHUOHHBIA XapakTep HOPM MeKAyHapoJaHoro npasa. Psinom npouenyp
MOXKHO BOCMOJIb30BATbHCS, €CJAH 3TOT NMPaBO MPeroCTaBACHO ONpeaeJeHHbIMH
HOPMATHUBHBIMH MPaBOBbIMU akTaMu. Hampumep, poccuiickuM rpakaaHam He-
JOCTYyMHA BO3MOXKHOCTb oOpallleHusi 3a 3aWlUTol cBoux npas B Cyn EBponeii-
ckoro Coro3a, Tak Kak cT.cT. 226—239 JloroBopa, yupexaatiiero EBponefickoe
COOO0IIEeCTBO, COAEPKAT UETKO OUEPUYEHHBIH KPYr CyObeKTOB, KOTOPBIM TaKoe
npaBo MPefoCTaBAeHO yUpelUTeNbHbIMHU JTOTOBOPaMH U HOpMaMu npasa EC.

B cy6beKTHOM cocTaBe MeKAYHApOAHBIX MPOLEAYPHbIX MPaBOOTHOLIEHHUH
ecTb U ellle 0JJHa 0COOeHHOCTb — BO3MOXKHOCTb, @ HHOTJ@ M KeJaaTeJbHOCTb
OTIOCPEIOBAHHOTO yuacTHsl CyObeKTOB B MpoleAypax. JIpKUM MpuMepom mnpe-
CTaBJsieTCsl mpoueaypa noaauu uckosoro sasinenuss B Cyn EC. YuactHukamu
NaHHOH npoluenypsbl sBasitoress Cya B JiMile €ro OpraHoB (KOHKPETHO — ceKpe-
taps Cyna), a TakxKe NpeACTaBUTe/b 3asBUTE/sl, HMEIOILHH MpaBo BbICTyNaTb
B cylax ofHoro u3 ujneHoB EC, noamnuch KOTOPOro M AOMKHA CTOSATb HA MCKO-
BOM 3a§IBJIeHMH. 3aHHTEPECOBAHHOE JIUILO — 3asIBUTEJb — HE yJacTBYeT B JlaH-
HOW mpouenype, Kak M B psijie 1pPYyTHX.

Tepputopuasbhble, I3bIKOBbIE, MOJTUTHUECKHE U HHble Oapbepbl CO3AAIOT U
Apyrue 0ocoOeHHOCTH MPAaBO3ALLUTHBIX MEXAYHAaPOAHBIX Npoueayp. 1o npeod-
JanaHue nucbMeHHol gopmbl. Kak cnpasennuBo 3amerun M.C. Mapycun:

«..Takas (opMa BeJeHHs Npolecca sBJAsgeTCsS HaWAyulled B YCIOBHSAX, KO-
ria CyJabH, CTOPOHBI, TeHepaJbHbIH aABOKaT SBJSIOTCS I'paKJaHaMH pasHbIX
CTpaH W roBopsAT OOJbIIEH YacCThl0O HE HA POJAHOM sI3blKe, a Ha s3blKe BeIeHUSs
nenaaxl.

I Mapycun H.C. Tlpoueccyanbhbiit nopsijok paccmorpenusi gen B Cyne EBponeiickux
Coobutects // [TpaBoBenenue. 2004. Ne 1. C. 143.
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[Ipouenypa paccmorpenusi aeqaa no cyuiectsy B EBponefickom Cyne no
npaBaM uYeJOBEeKa TaKKe He MPeiycMaTpHUBAeT JIMUHOTO yuyacTHsl 3asiBUTEJs
3a MCKJIOYeHHeM c/ayuyaes, korja oH npuraamaercs Cyaom cnenuanbHo. [1pa-
KTHKa 3HAeT W HHble BAPUAHTbHI MPUMEHEHHs] MUCbMeHHOH popMmbl: cT. 12 Bhy-
TpeHHero periamenta Cosera EC ycraHaBauBaeT mpuMeHeHHe MUCbMEHHOH M
yOpOLLeHHOH MHCbMEHHOH MpPOLEeAYypPbl MPHU MPUHSITUH PelleHUH MO HeOTN0XK-
HbIM BOMpocam2.

MexyHapoaHOoe U POCCHICKOe MPaBO AEMOHCTPUPYIOT pasHble MOAXOb
K MOHUMAHHWIO 3HAYEHHS] M MPOAOJKHUTEIbHOCTH CPOKOoB. MeKayHapoaHble
npoueaypHO-NpoleccyasbHble CPOKH MO JJIMTENbHOCTH HA MOPSIAOK Bbllle Ha-
HHOHAJAbHBIX. DTO 00YCJHOBJEHO He TOJbKO HAa3BaHHBIMU Bhllle (aKTOpamu,
00a1bIMM 00beMOM 2KaJ100 U HECOPa3MEepHOCTbI amnmapaTta, HO M OOLLMMH
NpUHUMNAMH QPYHKLHOHMPOBAHHUSI MEKAYHAPOAHBIX OPraHH3alHUi, KOTOpble He
npeaycMaTpPUBAIOT YCTAHOBJEHHUS MpolleccyanbHblX CPOKOB. Takas nmpakTHKa
MPUBOJUT K TOMY, UTO paccMOoTpeHHe xKajaob 3arsrupaercs. Tak, B 1994 r.
cpennuil cpok paccmorpenus aea B Cyne EC cocrasasn 20,8 mecsias. I1po-
uenypa paccmorpenust aena IlocoxoB nporus Poccuiickoit Penepauun B
crpacOyprckom Cyze ¢ MOMEHTa MOAAud Kajaobbl cocTaBuaa Gogee 3-x JeTd.

CpaBHUTE/bHBIH aHAJIU3 MeXKAYHAPOAHBIX H HAILMOHAJNbHBIX MPOLEAYpP MO-
3BOJIMJI BBISIBUTb M elle 0JAHO pasnuune. HauumonanbHbIM npoueaypam MpHUCy-
ua GoJsbliasi CTeneHb persmaMeHTalluu, oOWKpHAs HopMaTUBHAas 6asa U umme-
paTUBHBIH XapakTep BedeHUs nead. IDTO JNaeT BO3MOXKHOCTb HCKJIOUHTD
pa3HOUTEHHs!, JOCTHTHYTb €1MHO00pa3ust B MPUMeHEHWH HOPM U oOecrneuuTb
MPO3PaYHOCTb U KOHTPOJHPYEMOCTb Mpoleaypbl. MekayHapoaHble MpoLeny-
pbl OTJHYAIOTCS AHCMO3UTHBHOCTBIO U B3aUMO3aMeHsieMocTblo. MexayHapoa-
Hasl MpakKTHKa COAEPKHUT MHOXKECTBO MoaoOHbIX MpuMepoB: [aarckasi KOHBeH-
LIMsl Mo BOmpocaMm rpakaaHckoro mnpoiiecca 1954 r., npeanosaratomias
BapMaTUBHOCTb (OPMBI MO 3aMpocy KOMMETeHTHOro opranad; I[Ipasuma mpoite-
aypel Cyna EC nosBossiioT pewrats, B KAKOM COCTaBe PacCMaTpPUBATH 1€J0 U
HY2KHO JIH MPOBOAMTb NpeaBapuTenbHoe paccaenopanued; [IpaBuna onpenesne-
HUST IOpUCAUKIIMU N0 Bproccenbckod u JIyraHckoll KOHBeHUUH O MOACYAHOCTH
M UCMOJHEHUHW pelleHHuH MO rpaKAaHCKHUM M TOPTOBbIM Jenam’.

KoneuHo ke, Ha mpoleaypy BJAMSIET U XapaKTep OCHOBHOTO peryJupyemo-
ro NpaBOOTHOILIEHUS, NPHUUEeM Ha MeXAYHAaPOAHOM U PerdoHaJbHOM yPOBHSIX
9TH OTHOILEHUS] OTJAHYAIOTCS MO CTPYKType W HampaBJjeHHocTH. CylIeCcTBYIOT
npolleaypbl 0611ero xapakrepa, NpuMeHsieMble B OTHOLIEHHUSX JMI060r0 ypOBHS
(cormacuresnbHble, cyneOHble TPOLEAYPbl, MPOLEAYPbl A10CYAeOHOr0 yperynaupo-
BaHHUsl COpa WM TAaK HA3blBAEMOIr0O JPYKECTBEHHOIO YpPeryJupoBaHusl U Ap.),
U MpOoUeaypbl, XapaKTepHble TOJbKO AJS MeKJAYHAapOJAHOTO COTPyAHHUECTBa

2 BuyTpennuii pernament (npasuaa npoueaypbl) Cosera Espomeiickoro Comosa //
http://ipolitics.spb.ru/Ink/139.htp

3 Cwm.: Tonoprur b.H. EBponeiickoe mpaso. M., 1999. C. 425,

4 Cwm.: Kupvanos A.B. Uetbipe ypoka paccmorpenusi nena B Eppomeiickom Cyme mo
npasam uesoseka // Poccuiickas octuuusa. 2003. Ne 11.

5 Cecbinka no: Bacuavuuxkosa H.A. TlpaBa HHOCTpaHHBIX I'pa)K1aH B IPaxKJAaHCKOM
cynonpousBojactse: Aproped. auc. ... kaua. opua. Hayk. CI16., 1996. C. 14.
Cwm.: Mapycun H.C. ¥Ykas. cou. C. 143.
Cwm.: Ocasearox E.A. TlonsiTe W mpeaMeT MeXAYHaPOIHOTO IpakJAaHCKOro mpoiec-
cyaabHoro npasa // Mexaynapoanoe uactnoe npaso. 2004, Ne 6. C. 22.
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(mpouenypa 3K3eKBaTypbl, MPOLEAYypPa COBMECTHOTO MPUHSITHSI PelleHHH, Npei-
ycmorpenHasi Maaxcerpuxrckum aorosopoM 1992 r., uau npouenypa cosnajma-
IOLLero MOJIOXKHUTEJbHOTO 3aKJUeHHUs, ponucaHHas B EAHHOM eBpomneidcKoM
akTe, MaaXxcTpUXTCKOM U AMCTepaaMCKOM J0roBopax U ap.8).

MexxnyHapoaHbIH W pOCCHACKHHA mnpaBoobecrneuyuTesNbHble MeXaHHU3MbI
CXOJIHbI MO 00LIeH CTPYKTYpe, 3/eChb NPUCYTCTBYIOT KaK CyAeOHble MPOLeLYphl,
TaK W BHeCyAeOHble pbluard 3allUThl NpaB U CBOOOJ YeJOBEKA W IParKJAaHHUHA.
OGe cuctemMbl 00ecneyuBalOT BO3MOXKHOCTb M MPU3HAIOT HEOOXOAUMOCTb 10CY-
ne6HOro yperyaupoBanus crnopa. B Poccuiicko#t ®enepanuu 3T0T NpUHLIHI
peanusyeTcs nMyTeM NMPeTEeH3HOHHOr0 yperyJupoBaHHs TpakJaHCKOro cropa,
mupoBoro coriaumenus (ct. 172 'K P®), BO3MOXKHOCTH MPUMHPEHHUST CTOPOH B
yronoBHoM mpouecce (ct. 25 YIIK P®), npumupurenbHoro cpoka B 6pakopas-
BojiHOM mpoilecce (u. 2. ct. 22 CK P®) u apyrumu cnocobamu.

B MexayHapoaHo#l mpakTuke BHecyaeOHble Tpoleaypbl obecrneueHus
npaB M cBOOOJ Takxke WIMPOKO mpuMmeHstotres. Hanpumep, npouenypa obpa-
neHust K EBponeiickomy omMOyacMeHy ¢ Ka/aob6oi Ha MJaoxoe yrnpaB/JeHHe CO
CTOpPOHBI OpraHoB W yupexnaenuil EC uau npouenypa paccmorpenuss Komure-
TOM MO KOHBEHUHSAM W peKOMeHAaUHsAM »Kasao0 KOHKPEeTHbIX JHIL U HerpaBH-
TeJbCTBEHHBIX OPraHM3alUMi MO MOBOJAY HapyUeHHH mpaB Joaedl B 061acTH
06pa3oBaHusl, HAYKH U KyJabTypbl. OTMETHM, UTO pacCMOTpPeHHe KaJao0bl Ha
Hapyuenue npaB B. [aBena, noinemnero [1pesunenta Uexun, mocayKuao Ha-
yajoM BoccTaHoBsgeHus ero npaB B 1989 r. Komurer B 1987 r. paccmarpusan
)anoby Ha HapylleHue mpaB akagemuka A.Jl. CaxapoBa, UTO MOCTYXKHUJIO OJI-
HOW M3 MPHUUYMH MU3BECTHOTO PelIeHHs] COBETCKOr0 PyKOBOACTBA 00 OTMeHe orpa-
HUUYEHUH B OTHOLUIEHHWH BHUJHOTO YUEHOro M MpaBo3allHTHHKAY.

B pamkax OBCE co3nana pasBeTBieHHass OpraHu3allMoOHHAs CTPYKTYypa,
BBIMOJIHAIONLAS MPaBO3aUIUTHbIE (GYHKIHH, B KOTOPYIO BXOAAT [lapaamenTckas
Accambaesi, [lupektopaT no npaBam uenoBeka, [locTosiHHBIH KOMUTET MO mpa-
BaM uyesoBeKa, BepxoBHBIH KOMHCCAap MO MpaBaM HALlMOHAJbHBIX MEeHbUIMHCTB,
EBponeiickuii oMmOyacMeH U Apyrue opraHU3aluH.

M3 ckazaHHOro BHJHO, UTO HAa MEXKAYHAPOAHOM M HALLMOHAJNBHOM YPOBHSX
MexaHH3Ma obecredeHHss MpaB U cBOOOJ UesoBeKa U rpaKAaHHHA OTCYTCTByeT
JOMHHAHTa cyaeOHOH Mpoueaypbl U IIHPOKO HCMOJAB3YIOTCS HecyaebHble cpef-
cTBa oOecreueHUs nMpaB U cBOOOJ uesnoBeKa M rpakjaHHHa. Bmecrte ¢ TeMm
NMpaKTHKA MOKa3blBaeT, UTO OCHOBHYIO MPaBO3aILUUTHYI0O HATPY3Ky HECYT HMeH-
HO cyneOHble opraibl. IT0 0ObSICHSETCS HAJHUMEM CleluaabHOl KOMMeTeHLHH
Cy/NeOHbIX OPTraHoOB, MOCTOSIHHBIM, @ He CECCHOHHBbIM XapaKTepoM paboThbl, KPo-
Me TOro, NyOJHYHOCTb AesITeJbHOCTH JaHHbIX OPraHoOB O CPaBHEHHIO C OCTaJb-
HBIMH JI0CTATOYHO BBICOKA.

B cTpykTypy 1opuaHUYecKHX Mpoleayp obecrneueHus npasB U cBOOOA veJso-
BeKa 3aJI0KeHbl JefCTBUs, He TOJMbKO Mpecaeyolue 11eJb — J0CTHYb YCTaHO-
BJIEHHOTO B HOPMe MpaBa COIlMAaJNbHO MOJE3HOTO pe3yJabTaTa, HO U MOoAYepK-
HYTb BaXKHOCTb, UCKJIOUHTEJIBbHOCTb, OCOOBIH XapaKTep Mpoueayp, 100UTbCS
COOTBETCTBYIOLETO MOPaNbHOTO HAacTpoeHUs yuacTHUKOB. B Poccuiickoii Pe-

8 Cw.: 3eaenoe P.IO. 3akononatensibie npouenypbl EBponeiickoro Coosa. IBoJIONHS
nonuomouuii Epponefickoro mapmamenta // Tocynaperso u npaso. 2005. Ne I.
C. 100—-101.

9 Cwm.: JJanmes [1.A. MexayHapojHble NpoLeAypbl 1 KOHTPOJbHbIE MeXaHU3Mbl B 00-
JIACTH 3aLIUTHI PaB YeJ0BeKa M OXpaHbl uacTHOil kusuu // www.koroboff.spb.ru
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aepaund — 3To 006s13aTe/IbHOE HaJHMUHMe roCcy1apCTBEHHbIX CHMBOJIOB B 3aJje Cy-
ne6Horo 3acenanusi, ocobblii MOPSIAOK oOpalleHust K cyly U 0coOblil MopsifoK
orJlallleHUs pellleHui cyna. B MeXayHapoaHo# MpakTHKe IMHPOKO MPHUMEHSeT-
csl KJISITBA, OJIHAKO B psijie CAyuaeB ee MpUMeHeHHe HOCHUT HeoOsi3aTenbHbIl Xa-
pakTep, 4To pelnaercs cyaom!o,

Hannuue cyuiecTBeHHBbIX pas3/aUuuil oTpa<aeT U 0COOEHHOCTH B3aUMOjed-
CTBUSI MEXKAYHApPOJAHOH M HAIlMOHAJbHOH MPaBO3aILHUTHBIX CUCTEM.

Bo-nepsoix, 0O1IUNA MPUHIIUN B3aUMOAEHCTBUS HanboJsee sIpKO MOMKHO MPO-
UJMIOCTPUPOBATH HA MpUMepe cyaebGHOro nopydyeHuss HHOCTPAHHOTO rocyaapcT-
Ba, MPH KOTOPOM OCHOBHOE MaTepHasbHOE MPaBOOTHOUIeHHe Ga3upyeTcs Ha
HOpMax MeXJyHapoaHOro npasa, a MpuMeHsieMast npoleaypa — Ha HallMOHaJb-
HOM 3aKoHoaaTenbcTBe B cT. 9 KoHBeHllMH 0 mosiyueHHH 3a rpaHulledl 10Ka3za-
TeJIbCTB 10 TPaxKJaHCKUM WJK TOproBbiM Jenam ([aara, 18 mapra 1970 ).

Bo-gmoposix, MeKJ1yHapoJHble I0OPUAHYECKHEe MPOLUENYPbl MPUCYTCTBYIOT
KaK 3JeMEeHT COIlMaJbHO-I0PUAMUECKOTO MeXaHH3Ma 3alllUThl MpaB 4yeJOoBeKa U
rpax<aaHuHa B 6oJbliell cTemeHW B TOM cCJyuyae, eClM OHHU COJEepKaTcs B J0-
KyMeHTax, patuduuupoBanubix Poccuiickoii Penepanneil. Bmecte ¢ Tem He
cJAelyeT OTpHLATh U obluee BJAUsSHUE He UMIJIEMEHTHPOBAHHBIX B POCCHHCKOE
3aKOHOMATENbCTBO HOPM MEXJYHApOJIHOTrO MpaBa Mo aHajoruu npasa. Tak,
He fABJssACh yaeHoM EBpomefickoro Coioda, Poccusi ucnbiThiBaeT BAUSHUE HOPM
eBpOMelcKOro npaBa NocpeacTBOM psid MOJUTHYECKHUX M MPaBOBbIX HHCTPY-
MeHTOB, HanpuMmep CorjalieHnsi 0 MapTHepCTBe W coTpyaHuuectBe 1994 1.
Crneuuduka MexaHudMa 3akKaloyaeTcs B TOM, UTO, HECMOTPSI Ha PaBeHCTBO, He-
JUCKPUMHHALMIO U TIPUMeHEeHHEe MHBIX MPUHIIUIOB U HOPM MEXKJYHapOJHOTr0
npaBa, paccCMaTpUBaeMbll MeXaHM3M HEOAMHAKOB JJIsl KarKA0ro 4esoBeKa. JTO
3aBHUCUT COBCEM He OT XxapakTepa MpaBa WJIM OCOOEHHOCTH ero obecnevyeHus.

Mexanusm obecrieueHusi npasB W cBOOOJ UeaOBeKa M rpaKAaHHHA Kak 00-
11eNPaBOBOH MHCTUTYT BO MHOroM 00yCJIOBJeH HALHOHAJAbHBIM 3aKOHOJATeNb-
CTBOM KOHKPETHOH CTpaHbl, HAMOJMHSIOIUM HEOJHHAKOBBIM U MOAYac Hecopas-
MEepHBIM MO KauecTBY H 3(P(EKTHBHOCTH COAepKaHUEM KOHCTHTYLHOHHBIE
CTaTyChl TPaXK/JAaH PasHbIX rOCyAapCcTB. DTO MOJMOKEHHE SIPKO HJJTIOCTPUPYIOT
cobbitusi Bo ®@panuuu, CIIA u psine Apyrux cTpaH, rjie HaceJeHHe CTPaHbI
peasbHO BJMSIET HA MOJUTHKY mpaButenabctsa. B Poccuiickoit ®enepauunu kap-
THHA MHAs: MO JaHHbIM CTaTHCTHKH 42% pOCCHSIH COMHEBAIOTCA B BO3MOMKHOC-
TH OTCTOSITb CBOU MpaBa C MOMOILbIO aKlMi nmportecTtal2

EBponeiickast npaBosallluTHash cUCTeMa NMpHU3HAHA B MHUpe Kak HauboJsee
COBepIlUeHHasl, HO OHa, K COXKaJeHHI0, HeJIOCTyMHa IpakjaHaM rocyaapcTs, He
Bxoasimux B Coer EBpomsl.

Taxkum o6pasom, co3gaHbl TPU yPOBHS MexaHHU3Ma oOecrmeyeHHs NMpPaB U
cB0OO/ UesoBeKa MU rpakjaHuHa:

1) MexkayHApPOAHbBIH, B CHCTEMY KOTOPOTO BXOJSIT YHUBEpPCAJNbHbIH MeXK1y-
HapOAHbIH MexaHusM obecredeHusl MpaB M CBOOOJ ueJOBeKa M rpa<JlaHuHa H
pervoHaJ/JbHbIH MeXKAYHapOAHbIH MeXxaHu3M obecreyeHust NpaB U CBOOOJ Ueso-
BeKa M IpaxK1aHUHA;

2) HallMOHAMbHBIH, B CUCTEMY KOTOPOTI'O BXOJASIT MPaBO3allMTHbIH Mexa-
HU3M, OCHOBAHHBIH MPEUMYIILECTBEHHO HAa HALMOHAJbHOM 3aKOHOMATENbCTBE,

10 Cm.: Mapycun H.C. Ykas. cou. C. 138.
I CI1C «T'apant». Teker KouBeHuuu oduiinasbHo onyOaMKOBaH He OblJ.
12 Cwm.: Bowicymosuu B. Hora npotecra // Poccuiickas rasera. 2006. 7 anp.
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U MeXaHU3M, OCHOBAHHbIH Ha COBOKYMHOCTH MEXXAYHAPOIHbIX U HALLHOHAJb-
HbIX HOPMATHUBHO-MIPABOBbIX AKTOB;

3) MOTeHUHAJNbHO MPUMEHUMbBIH MeXKAYHAaPOAHbIH MeXaHU3M: MPOUHe CPeji-
CTBa, CnocoObl U BO3MOXKHOCTHU.

Kaxnoe rocynapctBo ob6sagaetr cOOCTBEHHBIM HAIlHOHAJbHBIM MeXaHH3-
MOM obecreueHHsl mpaB U cBOOOJ uesoOBeKa W FpakJAaHUHA, cneuupHka KOTo-
poro oOycJOBAHBaeTCs PUAHYECCKHUMH, MOJHUTHYCCKHUMH, HAILMOHAJbHBIMH,
KYJAbTYPHbIMH, PEJUTHO3HbIMH, MEHTAJAbHbIMH U HHBIMU OCOOEHHOCTSIMHU KHU3He-
nesiTeNbHOCTH Jiofed. Poccuilckuil Mexanuam obecriedeHust nmpaB U cBoOon 4ye-
JIOBEKA U I'paK/JaHuHa — CJ0XKHOCOCTaBHOE COLHAJbHO-IOPUAUUECKOE SIBJEHHUE,
uMelolllee B CBOeM COCTaBe aJibTepHATHBHble IOPUIUUECKHe CMOCOObl 3aUIUThI:
camo3salluTa, aJMUHUCTpaTUBHOE, cyaeOHOe, TpeTelcKoe NpoOU3BOJACTBO, 0Opa-
llleHHe B MPaBO3allUTHbIE YUpexJeHus pasauuHbix BUA0B. [lonmutnueckne pea-
JIUM CEroJHsIIIHEro AHS NUKTYIOT HEOOXOAUMOCTb I106adbHON MeXKrocymapcT-
BEHHOH HMHTerpauuu, OAHOH U3 MPEANOCHIJIOK U YCJHOBHH KOTOPOH siBJaseTCS
3 PeKTUBHOCTb HAUMOHANBHOH MPaBO3AUIUTHON CUCTEMbl, COOTHOCUMOH C KpH-
TepUAMU 3(PPEKTHUBHOCTH B MOHUMAHUHM MEXKAYHAPOAHOTO COOOLLECTBA.

[Ipu HeyaOBIeTBOPEHUHU pelleHUeM Jeaa Ha HALMOHAJbHOM ypPOBHE 4eso-
BeK BMpaBe 00OpaTHUTbCS 3a 3aUIUTON B MeXXJYHapoJHble MpaBo3allUTHbIe Op-
raHu3allud TPU yCJOBUHM MPU3HAHUSA TOCYAapPCTBOM WX IOPUCAMKIIHMU. B nan-
HOM cJydyae COLUANbHO-IOpUAMUYECKUI MexaHU3M obecrneuyeHust npaB U cBobof
yesJoBeKa M rpaKAaHHHA JAOCTHTaeT CaMOTO BbICOKOTO YPOBHS — «HALMOHAJb-
HO-MeKJyHapoaHoro». Takoe Ha3BaHUe MOXKHO ynoTpebasiTh, UTOObl MOJUEPK-
HYTb JBOHCTBEHHOCTb J@HHOrO MexaHu3dma. Tak, ¢ OJHOH CTOPOHbI, HEBO3MOXK-
HO OTPULLATh B3aUMOJEHCTBHE NBYX MPAaBOBbIX CHUCTeM, a C JAPYrod, ocTaBasich
HOpPMAaMHU MeXJAYHapOAHOTO npaBa, paTudUIUPOBAHHbIE HOPMbl aBTOMAaTHUe-
CKH CTAHOBSTCH 4acCTbhl0 POCCHHCKOH MpaBoBOH cucteMmbl. [IpuHIHT B3aumo-
NeACTBUSI IBYX MPABOBbIX CUCTEM MPOSIBJASIETCS W HA CTAJUU UCIOJHEHHUS pe-
1IeHUH, NPOBOAMMON HAallMOHAJbHBIMU CpeACTBAMH H cnocobaMu MOJA MexXay-
HapOJAHBIM KOHTPOJEM.

ITpuHUIMI MeXKAYHAapOJHOTO COTPYAHHUYECTBA OCTABJsSET 3a rocyl1apcTBOM
MpaBoO yuacTHsl B COCTaBe KaKOH-IMOO MeKAyHAapOAHOH opraHu3anuu. Tak,
CIIA, Kwuraii, Muaus, [Takuctan U psia APYyrux rocyaapcTB OTKA3aJquCh MO -
nucatbh Pumckuit cratyt 1998 r., ycMoTpeB B HeM yrpo3y HallHOHAJbHbIM MH-
TepecaM M rocy1apCTBEHHOMY CyBepeHUTeTY, B pe3yJ/bTaTe Yero PUCIUKIHUS
MeXayHapoAHOTrO YTroJIOBHOTO CyjAa He pacnpocTpaHsieTcss HA TEPPUTOPHHU
ykadaHHbIX rocynapcersls. [Tonnucas Pumckuii cratyr, Poccuiickas Penepa-
LUsl TIOKA He HalllJla BO3MOXKHOCTHU €ro paTuguuupoBaTth. B nanHom cayuae
Mbl MOKE€M TOBOPHTb O TPeThbeM YPOBHE COIHAJbHO-IOPUAHUECKOTO MeXaHH3Ma
obecrneueHust npaB U cBOOOJ UesOBEKa U FparKJAaHUHA.

B TpaHcHAauMOHAJNbHOM KOHTEKCTe BCTaeT M ellle ogHa npobaeMa — npob-
JeMa nepeBoia U TOMNKOBAHUS HHOCTPAHHBIX TEPMHUHOB, UMeIOUUX MOPod abco-
JIIOTHO HeCcpaBHHMble C HAallHOHAJbHBIMM TePMHHAMH 3HAUEHMS, UTO SIBJIsETCS
TakKxKe 0COOEHHOCTbIO B3aUMOAEHCTBUS MEXAYHAPOJAHOH U HAaLlMOHANbHOH npa-
BO3ALIUTHBIX CUCTEM.

Takum 06pas3om, cCpaBHUTEJbHbIH aHAJMNW3 POCCUHCKOTO MU MeXAYHapOJIHOTO
3aKOHOJATeJbCTBA MOKa3aJ, 4YTo 00e MpaBoBble CUCTEMbl CTPEMSITCS K MaKCH-

13 Cm.: Tpukos E.H. Hauano nesitenbHoctd MeXyHapOJHOTO YIOJOBHOTO CYIa: COCTO-
sune n nepcrektusbl // YKypuan poccuiickoro npasa. 2005. Ne 3. C. 134—147.
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MaJbHO MOJHOMY o0ecredyeHHto npas W cBo0OJ yejoBeKa M rpaxkaaHuHa. He-
CMOTPsl Ha paTU(PUKALHMOHHBIH XapakTep MexJyHapoJHbIX HOPM, poCCHICKoe
npaBo B 6OJbIIOM 00beMe BOCIIPUHUMAET MX, HTHOPUPYS CYILIEeCTBEHHbIE Pa3J/iu-
U{s B MPaBOBOH, MOJUTHUECKOH, SKOHOMHUECKOH, KYJbTYPHOH M HHBIX cdepax.

Me:xayHapoaHble HHTEerpallMoHHble MPollecchl 00YCA0BIMBAIOT ONpeeneH-
HYIO CTeNeHb YHH(HKAIMH HALlMOHAJbHBIX MPAaBO0OECNeYUuTeNbHbIX CUHCTEM B
KOHTEKCTe MepeoBOro MexKAyHapoJHOro OnbiTa, 3TO MPOSIBASIETCS B MPOBO3T-
JJAIIEHUH U oOecrneyeHHH OOIIMX MPHHIIMIOB OCHOBHBIX NMPaB M CBOOOJ 4e/a0Be-
Ka W rpakJ1aHHHA. BMecTe ¢ TeM NMpakTUKa CBUJETEIbCTBYeT 00 OTCYTCTBHH
o6111ero MpaBoOBOro cTaTyca 4esJoBeKa M rpakKAaHHWHA, UTO BeJdeT K oOeclieHH-
BaHHMIO MHCTUTYTa OCHOBHBIX MpaB M CBOOOJ uUeJ0oBeKa W rpakJaHHHA.

OnHO# M3 MPUUMH CJOXKHUBIIEHCS CUTYallMK sIBJAsieTCsl cneluduka aeict-
BUSI MEXX/AYHAapOAHOH W HAaLMOHAJbHOH MpaBoOBbIX cHcTeM. Ha kaxaom u3
ypoBHeH BO3HUKAIOT cBOW npobJembl. B Poccuiickoit @enepaunu npocaexuna-
eTcs mepMaHeHTHOe HeBepHe OOJMbINOr0 UKucaa rpakjaaH (B OCHOBHOM MEHCHO-
HEpOB U COLMAJIbHO He3alUUIeHHbIX U Masoo0ecneuyeHHbIX rpaxaat) u obecmno-
KOEHHOCTb rocyaapcTBa MojoKeHueM B cepe obecrneueHust mpaB pOCCUSH, UTO
NnoJpbiBaeT Bepy B aBTOPUTeT mpasocyaus B ctpane. Ha stom ¢one nomonnu-
TeJbHYIO CMbICJOBYI0O OKpacky npuobpeTaeT BCce Bo3pacTalolllasi 3arpyxKeH-
HOCTb MEX/lyHapOJHbIX MpPaBO3allHTHbIX OPraHoB, npexae Bcero EBponeficko-
ro Cyzna no npaBam uesoBeKa.

B nurtepartype naxe BbICKa3blBaeTCss MHEHHE, UTO 3TO MPHUBEAET K TOMY,
4TO CY/y pPaHO WJH MO3JHO MPHUAETCS 0TKA3aTbCsl OT CTPEMJIeHHs] BOCCTAHOBUTD
CrpaBeAJHUBOCTb B KarKJA0M KOHKPETHOM cJjyuae MOMpaHusl mpas, COCPeNOTO-
4B OCHOBHOE BHHMaHHe Ha paboTe MO CO3AaHHIO CUCTEMBI €1HHOOOpPas3HOro
MOHUMAHHUS U peasu3alli¥ CTaHAapTOB B obsacTu npas uenoBeka. CoBmele-
HUe IBYX 3a/au npeacrasJsiercss 6o/ee HeBO3MOKHbIM 4,

CxJaanpiBaeTcst BreyaT/aeHHe, YTO MeXJYHAPOAHBIM MPaBO3alUIUTHBIM Op-
raHu3aluusM oKasbiBaeTcsl A0BepHsl OoJjblle, UeM HalMOHAJbHBLIM (MocaeniHue
1al0T OCHOBAHMS AJ5 TAaKHX BbIBOAOB). BMecTe ¢ TeM He CTOUT MaeaTHU3UPO-
BaTb MEXKJAYHapOAHBIH MpaBo3allUTHbIH MexaHu3M. [IpakTuka nokasbiBaer,
4To 00bEM e/, pacCMAaTpPUBaeMbldi POCCUHCKUMH MPaBOOXPAHUTEJAbHBIMU U
Cyn1eOHbIMH OpraHaMH, HeCpaBHHUMO OoJiblile, UueM Ta ke paboTa Ha MeXAyHa-
pPOJHOM ypOBHeE.

HusenupoBaTb nmpobsaemMbl HecOBMajeHHUsl cTaTyca yeJoBeKa W rpaklaHH-
Ha Ha BCeX YPOBHSIX MOMOXKET He TOJbKO padoTa Mo COBepIlIeHCTBOBAHHIO HOPM
MaTepHaJbHOrO NMpaBa, HO U CO3/laHHe YHUPHULUHPOBAHHBIX 9P (PEKTUBHBIX I0PH-
JIMYECKHUX TPOLelyp peasu3aluu npas ¥ cBoOOA, OCHOBAHHOE HA JIOMOJHHUTENb-
HOM TEOpPeTHYeCKOM HCCJAeN0BaHUH 0COOEHHOCTEeH CTPYKTYpbl MPaBOBOU Mpole-
AYypbl, KOTOpoe TMOCAYXKHUT 0as3ol /a5 3aKpenJeHHs KauyeCTBEHHBIX
MpolleAyPHBIX CpeACcTB obecreyeHHs MpaB U cBOOOJ UesoBeKa M TpakJaHHUHA.

14 Cwm.: Tpasnukos M.A. Bynyuee EBponeiickoro Cyna no nmpaBam uegoBeKa: TYyMHK
un cMmena xonuenunu // Kypnan poccuiickoro npasa. 2002. Ne 6.



