IIPABOBAA KYABTYPA, IIPABOTBOPUECKAA
U IIPABOINIPUMEHHUTEABHAA ITPAKTHKA

A.A.3enenyKkun’

IOPMAM‘ICCKH,}I TEXHUKA U KYABTYPpPA 3aKOHOTBOPYECTBA

Bospocmaﬂ CeroJiHs poJib 3aKOHOAAaTeNbCTBA B KU3HU JHUHOCTH, oblle-
CTBA M TOCYAapCTBA MpeanojaraeT MOHHMaHHEe TOro, KaKuM 006pas3om
OHO co3faetcsl, GopMHUpyeTCs U pa3BUBAETCs, B UeM CYTb 3aKOHOTBOPUYECTBA.
bes takoro sHanus McKAlOUaeTcs ycreuHas AeTelbHOCTb MO CO3JaHHI0 3aKO-
HOB M MOJA3aKOHHBIX aKTOB, MPU3BAHHbIX CJAYKHT 3afauam obecrnieueHus: cBoOO-
Jlbl TMUHOCTH M Tporpecca o0L1eCTBaA.

YcnemHast 1eTeAbHOCTb MO CO3/aHUI0 3aKOHOB (MHBIX MPaBOBBIX HOPMa-
TUBHBIX AKTOB) 3aBUCHT MPEeXK/]€ BCEro OT MPaBOBOH KYJbTypbl 3aKOHOJATEJS,
€ro MOJJHHHO TBOPUYECKOTO OTHOLIEHUS K CBO€H MHCCHUM, OT BJaJEHHUS IOPHIH-
YyecKOH HayKOH W mpHeMaMH 3aKOHOJAaTeNbHOH TexHHKH. CyTb MPaBOBOH KYJb-
Typbl 3aKOHOJaTe/ 51 KaK COCTAaBHOH 4acTH BceoOlleld KyJbTypbl 3aKat0uaeTcs
B 06pa3e MbIUIJIEHHST U COOTBETCTBYIOIETO AeHCTBHS, OCHOBAHHOrO Ha MpHU3HAa-
HUHU W TO3HAHUHU oOllevyesoBeUeCcKHUX IleHHOCTel npaBa, TpeOOBaHUI 3aKOHHOC-
TH U peXHUMa NMPaBoONOPsIAKa, B COOTBETCTBUH C KOTOPBIMH OCYILECTBJSIOTCS
3aKOHOTBOpUecKas JesiTebHOCTb W MpaBopeaJauadytonlast npakTHka.

[IpaBoBas Ky/abTypa 3akoHoaaTtess, 6€3yC/J0BHO, CBsi3aHa ¢ o0ulell KyJib-
Typo#. Ee MolHoe 6,1aroTBOpHOE BJAHSIHHE HA MPaBOBOe CO3HAHHE, MbILIJEHHE,
MHPOBO33peHUe 3aKOHOpaTe e, Ha MX LLeHHOCTHbIe MpaBOBble YCTAHOBKH He-
MOCPEACTBEHHO (MK OTMOCPENCTBOBAHHO) OMpeensieT XapaKkTep 3aKOHOAATeNb-
CTBa, OTBEYAIOLLEr0 HCTOPUUYECKOMY W HallMOHAJbHOMY JAYXy Hapoja, ero yas-
HUsIM, noTpeOHOCTAM W HHTepecaM. Bmecte ¢ Tem mnpaBoBasi KyJabTypa
3aKoHoJaTe s B KauecTBe 0OpaTHON CBSI3M BO3JeHCTBYeT Ha 00LLYI0 KYJAbTYpY,
3allUILaeT M CO37aeT yCJOBUs ee cBOOOJHOr0 pa3BUTHs MyTeM BbIpaboTKH 00-
Jiee COBEpPUIEHHbIX 3aKOHOB, YCTAHOBJIEHHUSI peKUMa MPaBOBOH CTaOHJIbHOCTH,
Moc/ae10BaTeJbHOr0 NMpPOBeJeHHsT B KU3Hb TpeOOBaHUI 3aKOHHOCTH W pekuMa
MPaBoOMoOPsAKA.

HecMoTpsi Ha 10CTaTOUHO aKTHUBHOE UCCJAEJ0BaHHE PasJHUHbIX aclMeKkToB
JaHHOHW mpob6JaeMbl B IOPUAMUECKOH HAydHOH snuTepatypel, caenyer KOHCTAaTH-
poBaTh, UTO HA KayecTBO 3aKOHOB 3TO BJaMseT He Bcerja. Poccuiickoe 3aKOHO-

Jouent, noktopant CapatoBckoro opuauueckoro uacruryra MBJI Poccuu, kannu-
AT I0PUANUECKUX HAYK.

I' Cwm., Hanpumep: Kepumos /[l.A. 3akoHonartenbHas texunka. M., 1998; Kyabrypa u
TeXHHKa 3akoHoTBopuectBa. M., 1991; Meronosaorus npasa. M., 2003; Tuxomu-
pos 10.A. Kak rotoButb 3akoubl. M., 1993; [1paBosbie aktbl. M., 1999; Baacen-
ko H.A. OcHoBbl 3akoHopaTenbHOl TexHukd. UpkyTck, 1995; [Toarenuna C.B. 3ako-
HotBopuectBo B Poccuiickoit ®enepauuu. M., 1996; [Tucoarkun A.C. 3aKOHOTBOP-
yectBo B Poccuiickoit ®enepauunu. M., 2000; Yyxsuues /[.B. 3akoHomaTenbHasi
texuuka. M., 2006.
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JlaTeJbCTBO CTPajaeT MHOXKECTBOM HEJOCTATKOB KakK (opMaabHOrO, TaK U CO-
JepxxKateqbHOro xapakrepa. Oco6eHHO OTUETIUBO NedeKThbl 3aKOHOTBOPUECTBA
MPOSIBAAIOTCA B aKTax, MPUHATHIX B nocaeanue 10—15 ner. Curyauus ycyry6-
JISIeTCSI U TeM, UYTO K HACTOSIIleEMY BpeMeHH OTCYTCTByeT HeoOXoauMmasi HopMa-
THBHAas perjaMeHTaldst JaHHOTO BonpocaZ. BoJbUIMHCTBO MpPaBUJI MOATOTOBKU
HOPMATHBHBIX aKTOB HOCSAT PeKOMEHJAaTeNbHbIH XapakTep.

M3BecTHO, UTO co3llaHUe 3aKOHA He TOJNbKO MpeNrnoJsaraer y 3akKoHoaaTe-
Jed Hanuuust obuledl KyJabTypbl, HO U TpeOyeT OT HUX CHelHaJbHbIX 3HAHUH,
npodeccuoHaNMbHbIX HABBIKOB OBJIAJEHUST UCKYCCTBOM (POPMYJTHUPOBAHHUS 3aKO-
HOJlaTeNbHBIX aKTOB. B 3Toil cBA3M mpeacraB/isiercs, UTO ca1ab0CTh OTEUECTBEH-
HOU MpPaBOBOH CHCTEMbI, CJHOXKHUBIIEeCss B MacCOBOM CO3HAHHUU He CJAUIIKOM
yBaXKUTEJbHOE OTHOILIEHHE K MPaBy BO MHOTOM CTaJil Pe3yJbTAaTOM TeXHHUe-
CKOT'O HEeCOBEepIleHCTBA HOBBIX POCCHHCKHMX 3aKOHOB. HekoMmeTeHTHOCTh U ca-
MOYBEePEeHHOCTh YHHOBHUKOB MOPOH 0060pauMBAIOTCSl TpardHuyecKUMHU MOCTEeCT-
BUSIMH He TOJbKO JJIsT MexaHu3Ma MPaBOBOTO PEryJUpPOBaHHUs, HO U AJs BCel
001eCTBEHHOH »KU3HUS.

Takum o6pasom, oueBuHA MOTPeOGHOCTh B paACIIMPEHUH U YTJIyOJeHUU TPO-
(heccHOHANBHON KOMIMETEHTHOCTH MapJaaMeHTapHeB, CAyKalluX rocy1apCcTBeH-
HOro annapara (U 0co6eHHO I0PUCTOB) B MOCTHXKEHUH CMEelUaNbHO-I0PUIHUECKUX
3HaHWH B 00JIACTH MpaBa, 3aKOHOJAATEIbCTBA U 3aKOHOAATEIbHON TEXHUKH.

[Opunuueckasi TexXHMKa — 3TO COBOKYMHOCTb MPaBUJ, NPUEMOB, CIOCOOOB
MOJrOTOBKH, COCTaBJeHHUs, 0OPMJEHUS IOPUIHUECKUX JOKYMEHTOB, HX CHCTe-
MaTH3allud U yueTa. Pasnuuaiorcsi cieayiolide BUAbI IOPUAHYECKOH TEeXHUKH:
3aKoHOoJlaTeJbHas (MpaBOTBOpUeCKAasi) TEXHUKA; TeXHHKA CHCTeMaTH3alUUu HOp-
MAaTHBHBIX aKTOB; TEXHHKA yueTa HOPMATHBHBIX aKTOB; TEXHHUKA WHAMBHIYaJb-
HbIX aKTOB.

Hac rnaBubiM 06pa3oM HHTepecyeT HMEHHO 3aKOHOJATeJbHAasl TeXHHUKA,
UMelolasi 1Be OCHOBHbIe 11eJid. Bo-nepsovix, 3TO palMoHaJbHOe, afeKBaTHOe pe-
ryJupoBaHue 0OIECTBEHHbIX OTHOIIEHHH, YeTKOe, HeJIBYCMbICJEHHOE, OTpeje-
JIeHHOe, KpaTKoe, SKOHOMHYHOE, B H3BECTHOH Mepe ealMHO0OpasHoe, CTaHAApPT-
HOe HM3J0)KeHHe HOPMATUBHBIX aKTOB. MHOrocaoBHe, PpacnablBUaTOCTb
hOpMYyJTHPOBOK, HEJIOCTATOUHASA YETKOCTh W HAJUUHMe I0PUAHYECKHX MPOoOesoB
CHUXKAI0T 3¢ (HEeKTUBHOCTb MPABOBOrO peryaupoBaHus. Bo-mopsix, opueHTa-
IMsl 3aKOHOMATEJNbHONH TEXHUKH Ha cyObEeKTOB — aJ[pecaToB HOPMATHBHbBIX aK-
TOB, COCTOSIIIAsT B TOM, YTOOBI CAeJaTh HOPMATHBHBIE aKThl JOCTATOYHO TMOHST-
HbIMH, SICHBIMH JJIs JIMI, KOTOPbIM OHHM aJpecoBaHbl, HCKJIWUHUTb Yy HHUX
COMHEHHUSI OTHOCHTEJbHO HUX MpaB M 0065I3aHHOCTEH, MPeNlyCMOTPEHHbBIX HOpMa-
TUBHbIMH aKTaMH.

Tak, IO0.A. TuxomupoB, paccMaTpuBast 3aKOHOJATEJNbHYIO TEXHUKY KaK CH-
CTeMy MpaBUJ MO3HABATENbHO-JIOTHUECKOT0 U HOPMATUBHO-CTPYKTYpHOTo (Pop-
MHUpPOBaHHUS MPAaBOBOTO MaTepHasa U MOJATOTOBKHM TEKCTA 3aKOHA, BbIJENsIET
1eCTh B3aMMOCBSI3aHHBIX JIEMEHTOB: a) M03HaBaTeJbHO-I0pUANYECKHH; 6) HOp-
MaTUBHO-CTPYKTYPHbIH; B) JOTHUECKUH; T') S13bIKOBbIH; 1) NOKYMEHTAJJbHO-TeX-
HUUECKHH; e) MpolenypHbIid.

2 CM., nanpumep: MeToHuecKHe peKOMEH AU MO I0PHIHKO-TEXHHUECKOMY OopMIIe-
HUIO 3aKOoHOTpoekToB. M., 2004.

3 Cwm.: Yyxsuues [.B. Ykas. cou. C. 4.

4 Cwm.: Tuxomupos I0.A. 3akoHonatejbHasi TeXHUKa Kak GpakTop 3¢(HEKTUBHOCTH 3a-
KOHOAATEeNbHOH U NPAaBONPUMEHUTeNbHOH deaTenbHocTH // TIpo6aeMbl 10pUAHYECKO
texnuku: C6opuuk crarteii / [loa pea. B.M. Bapanosa. H.Hosropoa, 2000. C. 39.



80 [TPABOBAS KVABTVPA 2007 Nel

MHbIMH cloBaMHu, B mpouecce cO31aHUsi HOPMAaTHBHOTO aKTa 3aKOHOAA-
Te/b JOJKEeH OCYyUleCTBUTb KOMIJIEKC MepONpPHUATHH, OonpeaesiiolUX npolecc
NpaBOTBOpPUYECTBA:

— HCCJe/0BaHUEe Pa3JHMUHBIX COLMANbHBIX (aKTOPOB, 00YCAOBANBAIOLIUX
noTpeOHOCTh B HOPMATHUBHO-NPABOBOM PeryJHPOBAHUU COOTBETCTBYHLIHX 00-
IIIECTBEHHBIX OTHOILIEHHH;

— BBbISIBJICHHE W TUlaTeJbHbIH yueT MHOrooO6pa3HbIX HHTEPECcOB COLMA/b-
HbIX U HAaUHMOHAMbHbIX 00pa3oBaHuil, 0OUIeCTBEHHBIX TPyNnn U o0LlecTBa B Le-
JIOM, UX OCOOEHHOCTel, oObluaeB, TpaaMIlHi;

— MCMOJb30BAHHE COOTBETCTBYIOULUX JOCTHXKEHHUH HAYKH, TeXHUKH, KYJib-
TypbI;

— MNpPOBeJeHHEe CPABHUTEJNbHOrO aHAJHM3a MNPOEKTUPYEMOro 3aKoHa He
TOJMbKO C aHAJOTHUHBIMHM YCTAHOBJACHHUSIMHU MPOILJIBIX U HbIHE JeHCTBYIOLLHX 3a-
KOHOJAaTeJbHbIX CUCTEM APYTHX FOCYAapCcTB, HO U C APYTHMH peryJasTopaMu
00O1LeCTBEeHHOH »KU3HEAesITeJIbHOCTH;

— MOCTAHOBKA B HEOOXOAMMBIX CJAyuasiX CelHaNbHbIX 3KCIEPUMEHTOB /5
OnpeeseHuss ONTUMAJbHOIMO BAPHAHTA MPAaBOBOTO PeryJupoOBaHUs COOTBETCT-
BYIOULUX TPyNn OOLIECTBEHHbIX OTHOLIEHHH W BbIpabOTKU HauboJgee 3hPeKTUB-
HO¥ (hOpMbl MPABOBOr0 BO3JACHCTBHA HA 3TH OTHOLLCHUS;

— OTNpeJlesieHHe CBfI3H, COOTBETCTBHUS U B3aUMOJCHCTBHUS MPOCKTHPYEMOTO
3aKOHa ¢ JlaHHOH MpaBoBO# cucTteMoll B 1ejgoM U ¢ KoHcTUTyLMel;

— COBEpUIeHCTBOBAHHE OPraHU3aLMOHHBIX (OPM, NPOUEAYPbl CO31AHUSA
3aKOoHab.

Takum 06pa3oM, MOKHO BbIJIETHTb TPH OCHOBHbIE T'PYMMbl MPaBHI 3aKOHO-
1aTeNbHOH TEXHHUKH: a) NpaBu/Ia N0 BHELWIHEMY O(QOPMJIEHHIO HOPMATHBHBIX aK-
TOB; 0) MpaBu/a, OTHOCSIIIIMECS K COepKaHHUI0O U CTPYKType HOPMATHBHOIO aK-
Ta; B) MpaBU/Ja U NMPHeMbl H3JO0KEHHS HOPM TpaBa (3bIK HOPMATHBHbBIX aKTOB).

PaccmatpuBast mpaBuia nepBoi rpymnmnbl, HEOOXOJAMMO OTMETHTb, UTO JIIO-
00W HOPMATHUBHBIH AKT AOJKEH MMeTb HEOOXOJAMMble PEKBU3UTbI, KOTOPbIE OT-
paka/au Obl ero PUAHUYECKYIO CHJY, MPeAMeT peryaupoBaHus, chepy aeHcT-
BUSl, MpHUaaBaau 6bl eMy 0opHUHAIBbHOCTh — Ha3BaHHWE BHJa HOPMATHBHOIO
aKTa (3aKOH, yKas, MOCTAHOBJEHHE W T.1.), Ha3BaHHe OpraHa, ero W3aaBlUero,
HaWMeHOBaHHUe aKTa, OTParKalollero ero cojeprkaHue, nNpeiMeT peryaupoBa-
HUSl, ATy U MECTO €ro NPpHHSTHS, PeTHCTPALLMOHHBIA HOMEp, MOAMNUCH COOTBET-
CTBYIOILLETO JOJKHOCTHOTO JIMLLA U Jp.

BesycnoBHO, ri1aBHOe B HOpMAaTHBHOM aKTe — ero coaep:kanue. Hopma-
THBHBIH aKT JOJ/KEH MMeTb JOCTATOUHO OMpeJeJeHHbIH MpeaMeT peryaupoBa-
HUS M pacCYUTaH Ha yCTaHOBJEHHE OJHOPOJHBIX 0OUIeCTBEHHbIX OTHOUIEHHUH.
OH He M0J/KeH peryaupoBaTh OTHOILIEHHS pa3Horo pojaa W tuna. OTHOUIEHUS,
COCTaBJSIOUINE TTPeIMeT peryJupoBaHHs pas3HbIX OoTpacjeldl mpaBa, JOJXKHbI
ObITb 3aKpenJyeHbl B 0COObIX aKTax.

HopMaTUBHBIH aKT He f0JKeH cojepxKaTb NpobesoB, Mo BO3MOXKHOCTH H3-
6eraTb MCKJIOUEHHH M OTCBIIOK. BarkKHble MPUHUIMNHAJbHBIE BOMPOCH HE J0J-
JKHO 3aCJOHSITbCA BTOPOCTENMeHHbIMH, ueMy 00si3aHa CrnocoOCTBOBATH OMpeje-
JIeHHasl CTPYKTypa HOPMAaTHBHOTO aKTa, CTposllascsid Ha JOTHUECKH
NOCJAeL0BATEeNbHOM HM3JI0K€HUH aKTa, OTPAXKAalLlero cneuu@uKy perysaupye-
MbIX 0OLIECTBEHHBIX OTHOLIEHHUH.

5 Cwm.: Kepumos JI.A. 3axononatenbhasi Texnuka // O6uiasi Teopusi rocynapcrsa u
npasa: B 2 1. / [Toa pen. M.H. Mapuenxo. M., 1998. T. 2. C. 175.
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B uncae npaBu/a, OTHOCSILLUXCS K CTPYKType HOPMAaTHBHOIO aKTa, MOXKHO
BbI/I€/TUTD:

— HOPMBbI 00lLero xapakrepa, noMmellawuiecs B Hayajge HOPMATHBHOTO
aKTa;

— OJIHOPOJHbIe HOPMbI, H3J0KEHHbIe KOMNAaKTHO. B 6oabliux no obbemy
MpPaBOBbIX aKTax HOPMBI JOJKHBEI 000COOMATLCA B IJIaBbl, pasjenbl, YaCTH, Ka-
JKjas ryaBa, pasjies, 4acTb JOJKHbl UMeTh Ha3BaHHeS.

[Ipu pazpaboTke HOpMATUBHOTO akTa ocoboe BHHMaHHe HEOOXOAUMO 00-
pauiath Ha s3blK HOPMOTBOpPUECTBA, T.e. MPAaBHUAA U MPHEMbl M3J0KEHHUS Mpa-
BOBbIX HOPM B CTAaTbhsIX HOPMATUBHOTO aKTa.

KyabTypa 3akoHOTBOpUecTBa HeMmpeMeHHO MpejnoJjaraeTr JOTHYeCKH Moc-
JIeJLOBATEeJNbHOE U3JI0XKEHHE CONeprKAHUS 3aKOHA, CTPOr0 BbIJEPXKAHHBIA MPO-
(hecCcHOHAJIBHBIA CTHIb M SI3bIK 3aKOHA M BMECTe C TeM ero MpocTOTy, MOHAT-
HOCTb, JOCTYMHOCTb. TpPy/AHO MepeolleHUTb 3HaUeHHe JOTHKH, CTHAS U s13blKa
3aKOHa, TaK KakK Bps/ JH, KPOMe IPUCTPYACHIIMH, MOKHO HAa3BaTb KaKylO-HH-
O6yab UHY!0 006/acTh OOILECTBEHHOH MPaKTHKH, IJe aJO0THUHO MOCTPOEHHAas
(bpasa, paspblB MeXKAY MbICJAbI H €€ TeKCTYaJbHbIM BbIPaXKeHHEM, HeBEpPHO
HJM HeYMeCTHO MCIMOJb30BaHHOE CJI0BO CIMOCOOHBI MOBJeUb 3a COO0H TsKeJble,
MHOrJa Jake Tparuueckue nocmaeactsusi. HapyueHne JOrHKH M3J0KEHHS 3a-
KOHA, HETOUYHOCTb €ro MOHATHH M (POPMYJIHUPOBOK, HEOMPENLeJeHHOCTb HCMOJb-
30BaHHBIX TEPMHUHOB MOPOXK/AAIOT MHOTOUMC/AEHHbIE BOMPOCHI, BJEKYT H3MeHe-
HUS W JIOMOJIHEHMSsl, pas3JHuHble TOJKOBAHHUS M pPa3bsCHEHUs, BbI3bIBAIOT
HEMpPOU3BOAUTEAbHYIO TPATy BPeMeHH, CHJ U SHePTHH, OHOBPEMEHHO SIBJASACH
NUTATeJAbHON MOUBOH A/ OOPOKPATHUECKOH BOJIOKHUTHI, MO3BOJASIOT U3BPALLATh
CMBICJI 3aKOHA M HEMPaBHJAbHO €ro MPUMEHSATH’.

Takum ob6pasom, obliee MPaBUIO H3JM0KEHUS HOPM MpaBa COCTOMT B TOM,
U4TO 3TH KaTEeropHuH cjaeayeT M3JaraThb KpaTKo, 4eTKO M omnpeaeseHHo. Kpar-
KOCTb W OMpeaeqeHHOCTb (POPMyJHPOBAHHS JOCTHraeTcsl Pa3JHUHBIMHU TpHe-
MaMH M3J0XKEHHUS HOPM MNpaBa, UCNOJb30BAHUEM TEPMHHOB, CTAHAAaPTHLIX
S3BIKOBBIX 000p0oTOB. [IpH 9TOM cienyeT MOMHHTb, UTO 3aKOHO/ATeNbHble AKThbl
CO3/1AaI0TCA HE TOJbKO JJIs IOPUCTOB, a U BCeX cyObeKTOB Nnpasa.

Orcroaa BbITEKAKT onpeaeneHHble TpeOOBaHUSl K 53blKY HOPMAaTHBHBIX
AaKTOB:

— (GopMyJUPOBKM HOPM MpaBa JN0JKHbI 00JiajaTh onpeaeseHHON CTaH-
JapTHOCTHIO, CTEPEOTUITHOCTbIO, TPAMMATHUECKHM €JIHHOOOpa3nueM;

— eJlMHasl TepMHHOJNOIHST HOPMATUBHBIX aKTOB. [las 3TOro HE0O6XOAHMO
OJMH M TOT K€ TePMHUH, MOHATHE B HOPMATHBHOM aKTe ynoTpeOJasTb B OLHOM
3HaUYeHUH;

— HUCMOoJb30BaHHe OONIEeNPHU3HAHHBIX B HAyKe W MpaKTHKe TepMHUHOB. Tep-
MHHOJIOTHUECKOe pa3aHuuHe 3/1eCb HeyMecTHO, HOO OHO MOXKeT BHeCTH pa3Ho00#
MpH TOJKOBAHUM M MPHUMEHEHHH HOPM TpaBa;

— HCKJIIOUeHHe ynoTpeOJeHHUst HHOCTPAHHBIX CJ0B, HEOJOTH3MOB, apxaus-
MOB, METa(OPHUUECKUX BbIPAKEHUN, aOPU3MOB U T.M., HEJAONYLLEHHE HeueT-
KHX, IBYCMbICJAEHHBIX, MHOTO3HAUHBIX BblpaKeHUH. JJOCTOHHCTBOM si3blKa mpa-
Ba JIOJKHBI SIBASITbCSI YETKOCTb, KPATKOCTb, OMpPeaeJeHHOCTb, CTePEOTHITHOCTb,
eMHooOpa3ue, NOCTYNHOCTb /51 MOHUMAaHHUS.

6 Cwm.: Yedanyes A.@. IOpuanueckas Texnuka // O61mas Teopus rocyaapersa M npa-
Ba: B 2 1. / Ioa pen. M.H. Mapuenko. M., 1998. T. 2. C. 369.
7 Cwm.: Kepumos [.A. Ykas. cou. C. 55,
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[Ipo6iema moHATHH B 3aKOHOAATENbHOH TeXHHKe MPUOOpPETAeT CerojiHs
oco6oe 3Hauenue. JI.A. KepumoB oT™Meuaer, UTo B 3aKOHOTBOPUECKOM Mpollecce
MCIMOJb3YIOTCS /B OCHOBHbIE PA3HOBUAHOCTH MOHSTHH: MOHATHS HEMpaBOBbIE
(oObluHble B 00MXO/J€, 3aUMCTBOBAHHbIE W3 MOBCEAHEBHOH KM3HHU WJIM U3 CIie-
[IHaJbHbBIX OTpacjell 3HaHUH) U MOHSTHS TPaBOBble (Mpeobpasylouine coOUUab-
HYIO peaJbHOCTb B MPAaBOBYIO MyTeM MPUBHECEHHUs] B Hee MPaBOBbIX CBOHCTB
WM NPOQeCCHOHANbHO-CMEeLU(PUUECKOTO OTPAXKEHUs MPABOBLIX ABJACHUH U NMPO-
1[eCCOB, YCJOBHH H 0OCTOSATENLCTB, NTeHCTBUH W Ge3elCTBUE U T.II.)S.

[Ipn 3TOM Kak HempaBOBble, TaK M MpPaBOBble MOHATHSA MOTYT OBbITb KOH-
KPEeTHBIMHM M aO0CTPAKTHBIMU. 3aKOHOAATENb A0JKeH coOJI01aTh Pa3yMHYIO
Mepy npH GOPMUPOBAHUU aOCTPAKTHbBIX MOJNOKEHHH, 10OUBATbhCS UX THOKOCTH,
3/1aCTUUHOCTH, 1e]eco00pa3HOro COOTHOLEeHUsS aOCTPaKTHbIX U KOHKPEeTHBIX
nousatuid. [locaennue npusBaHpl AeTanu3upoBaTh, Pa3BUBATh, PA3BEPTHIBATD
a0CTpaKTHble TMOHSATHS B LeJASIX ONMpeAeJeHHOro pelleHUss KOHKPEeTHbIX JeJ.
Muaue ropops, 3akKoHOAaTeNb J0JKEeH YMeTh BbIOpaTh TaKoH crnocod mpaBoBO-
ro peryJaupoBaHHs O0OLLECTBEHHBIX OTHOLIEHHH, KOTOPBIH MO3BOMHUI Obl JETKO
nepexoauTh 0T aOCTPAKTHOTO K KOHKPETHOMY, 0T 001llero K 0ocCo6eHHOMY U OT-
JIeIbHOMY, He Hapyulas rapMOHHYHOCTH M COTJIACOBAHHOCTH MEXKJ1y HUMH, He
UCKarkas AyXxa W cMmbicaa 3akoHa. [To Takomy myTH, Kak mpaBu/o, U HJET 3a-
KOHOTBOpUecKasi MpakTHKaA, HEePeJLKO HCMOJb3ysl TaK Ha3blBaeMble MPaBOBbIe
CTaHJapTHble MOHATHUS (CMpaBeNNTHBOCTb, JOBEPEHHOCTb, JOBEpPHE U T.M.), KOTO-
pble 0Ka3bIBAIOTCS BMOJNHE MPUTOJHBIMH B PelleHUH KOHKPETHBIX JeJl.

Caenyet cormacutbes ¢ H.A. Bnacenko, KoTophblil BbicKa3biBaeTcs 3a He-
06XOMMOCTb HCMOJb30BAHUS MPaBOBbIX MOHATHH, HECMOTPS HA TPYAHOCTH HX
NOHUMaHusl Anast Hecreunanucray. OqHaKo He caeayeT ynorpedJsiTb NpaBoBble
MOHSTHS B TeX C/aydasix, KOrja OHM MOTYT ObIThb J€rKO 3aMeHEeHbl HelpaBOBbI-
MH, HE HCKaKaloIHUMHU CMbICJ 3aKOHA.

Henb3st He yuuTBIBAaTH TOr0 OOCTOSITENBLCTBA, UTO MPaBOBble MOHSATHA —
JIMIIb CPENCTBO 3aKOHOAATEAbHON TEXHUKH, C UX MOMOLIbIO BbIpaxKatoTcs Mnpe-
nucaHus 3akoHa. [loaTomy 3anaua 3akoHojgatea st — 100UTbCA MaKCHUMaJabHOH
TOYHOCTH M JOCTYMHOCTH /51 MOHUMaHUs MpeANnUcaHuil 3aKoHa BCeMH, K KOMY
OHU OOpalleHbl.

[Ipo6mema MCnonb30BaHUs MOHATHH B 3aKOHOTBOPUECTBE HAMpPSIMYyIO CBS-
3aHa C MOCTPOEHHEM MPaBOBbIX KOHCTPYKIIMH. [IpaBoBast KOHCTPYKIHS — HAH-
foJiee BbICOKAass MpaBoBast abCTpaKIUs, OXBATbiBaloUlast PsAa OJHOMOPSLKOBBIX
NpaBOBbIX MOHATHH HU3WIEro YPOBHS W BbIsIBASIONLAS TMaBHOE, OCHOBHOE, CY-
LleCTBeHHOe B 3THUX MOHATHAX!0. CMblc MpaBOBbIX KOHCTPYKLHH COCTOUT B
TOM, YTO COOTBETCTBYIOLLIHE MOHATHS 0ObEAUHSIOTCS B €JIHHOe LeJ0e, Ha OCHO-
Be KOTOPOTO TMOCPEACTBOM JEAYKIUU JeMal0TCs JOTHUECKHEe BbIBOJbI, TPUMEHH-
Mble K TMOHATHAM HU3IIero nopsaka. Hanpumep: U3 pasauuHOro poaa J0roBo-
poB d¢opmupyercsa olllee MNOHSATHE JA0OrOBOPa; M3 MHOXECTBA MNOHATHH
JIOTOBOpA — MOHATHE CJAeJKH; U3 PasJHuHbIX (POPM COOCTBEHHOCTH CKJIaJblBa-
eTcs obllee MOHsATHE COOCTBEHHOCTH; M3 Pa3/JHUHbIX CYObEeKTOB NMpaBa — MOHS-
THe cyObeKTa npasa BooOule U T.A. TeM caMbiM NpaBoOBble MOHATHS HHU3LLEro
nopsifika rpynnupyloTcsl, HHTerpUPYIOTCH M yMOPSAA0YMBAIOTCA BOKPYT OJHOTO
o0uLero NoHsATHs, HauboJsee BbICOKOH MpaBoBOH abCTPAKLMHU, U3 KOTOPOH MO-

8 Cwm.: Kepumos /I.A. Ykas. cou. C. 49—54.
9 Cwm.: Baacenxko H.A. Ykas. cou. C. 44—52.
10 Cm.: Kepumos [.A. Ykas. cou. C. 51.
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T'YT JIOTHYECKHU BBITEKATb HOBbIE MOHATHS HU3IIEro YPOBHs, a BCA NMpaBoBas
KOHCTPYKLHS BeleT K GOPMHUPOBAHHIO MPABOBOr0 MHCTUTYTa. PYHKIIUS MPaBO-
BOH KOHCTPYKLHU B TOM M COCTOMT, YTO €10 JIOTHUECKH CBSI3bIBAIOTCS MPaBOBbIe
HOPMBI, CTaTbHW 33KOHAa B OPTFaHMUECKH €HHYI0 MPaBOBYIO, 3aKOHOJATeAbHYIO
CHCTEMY.

C TOUKHM 3peHHsl 3aKOHOAATeNbHOH TeXHUKH NMpH (HOPMHUPOBAHHUU MpPaBo-
BOH KOHCTPYKIIMH He0OX0AuMO cob/oaath ciaenyolue Tpeboanusi. OHa 10J-
JKHA: BO-TIEPBbIX, TOYHO U MOJHO OXBATbIBATb T€ HOPMBI, CTaTbW 3aKOHA, H3
KOTOPBIX OHA BBIBOJMTCS; BO-BTOPBIX, ObITh 11€J0CTHOH, CUCTEMHON, COOTBETCT-
BOBATb JIPYIUM MPaBOBbIM KOHCTPYKIIMSIM, BbIBEJI€HHbIM M3 MHBIX HOPM, CTa-
Tell 3aKOHA; B-TPETbHUX, B MAaKCUMaJbHOH Mepe CAYXKHTb LleJsM MpaBa, 3aKo-
HO/MaTeJabCTBA; B-UeTBEPThIX, OTAHUATHCS SICHOCTbIO, MPOCTOTOH, JErKOCTbIO
MOHMMAHUSA M peasH3alliy; B-MSATbIX, B MAKCUMAaJbHOH Mepe CJAYXKHUTb OCYIle-
CTBJIEHHUIO 1leJIM MpaBa W 3ajauyaM 3akoHojaaTenbcTBa. [Ipu 3TOM 3aKoHOAaTe-
JII0 He0oOXOAMMO HAWTH Nyuyllni cnoco® MOHMUMAHUS MU OTPaKeHUs B 3aKOHE
upe3BblUalHO CJA0XKHOH MPaBOBOH peasbHOCTH, HOO MOCAEACTBUA Hea00poKa-
YeCTBEHHbBIX MM HEYMECTHbIX MPAaBOBbIX KOHCTPYKLUHHA MOTYT 0Ka3aTbCsl TsXkKe-
JIBIMH, OMAcHbIMH U TparuuHbIMU. [109TOMY 3aKOHOAATeMb AOJMKEH MOMHHUTH O
TOM, YTO CO3/laHHE NMPAaBOBbIX KOHCTPYKIIMH — /€10 CJA0KHOE, OTBETCTBEHHOE U
K HeMy HaA0 MOAXOAHMTb C 0COObIM BHUMaHHeM. JJOCTHKEHHIO yKa3aHHBIX
CBOHCTB TEKCTOB HOPMATHUBHBIX aKTOB CMOCOOCTBYIOT pa3Hble crnocoObl (nmpHe-
Mbl) H3JI0XKEeHHUsT HOpM mpaBall.

Hopma npaBa moxeT ObITb chOpMy/IHMpPOBaHA B BUAE HOPMATHBHOTO HJH
NMOBECTBOBATENbHOTO (YTBEPAUTEAbHOIO UKW OTPUILLATENbHOTO) MpPeIN0KeHH.
C J10rMKO-513bIKOBOH TOUKM 3PEHHsI HOPMa €CTb BblCKa3blBaHHe O TOJKHOM HJIH
BO3MOXKHOM [MOBeJleHUH ee ajpecaToB. B HOpMaTHUBHOM BbICKa3blBaHWM Bcerja
Ha/JHYeCTBYIOT HOpPMATHUBHbIE TEPMHUHbBI «3anpeuieHo», «o6si3an», <UMeeT npa-
BO» M T.M.

Bo mMHorux cayuasx HopmMa v GopMyaupyeTcs B BUAe HOPMATHBHOIO Mpe-
JIOJKEHHS C MCMOJb30BAHMEM yYKa3aHHBbIX U UM NMOA0OHBIX TepMHHOB. Hanpu-
Mep, «MpojaBell BNpaBe», «I0MKHUK 00513aH», «CyJl UMeeT MpaBo», «CJjael0Ba-
Tesb 00s13aH» W T.n. Ho noBonbHO yacTo HOopMa oQOpMJAsieTcss B BHIE
NMOBECTBOBATENbHOIO MpeaaoKeHHss 6e3 UCMoJb30BaHUS HOPMATHBHBIX TEPMH-
HOB. DTO UMeeT MeCTO B CJIyuasiX, KOrja OMUChbIBAeMOe JNeHCTBHE SIBJSETCS OJl-
HOBPEMEHHO U NMPaBOM, U 00513aHHOCTbIO CyO'bEKTOB.

[To creneHu 06061IEHHOCTH, a6CTPAKTHOCTH H3JM0KEHHUST MOXKHO BbIJENHTb
abCTPAaKTHBIH M Ka3yHCTHUECKHH croco6bl namoxeHus. O6o61eHHbIH cnocob
U3JI0’KEHHsT CBOAUTCS K 0000IEeHHI0 MHOTMX JefcCTBHI K OfHOMY OoJsee oOlie-
My HJIH aOCTPAKTHOMY MOHATHIO 6e3 JeTaJbHOTO OMUCaHHUs, 0e3 JAeTanabHOro
nepeurcaeHuss o6ctosATeabcTB. [IpH Kagdyuctuueckom crnocobe U3/A0KeHUS 00-
CTOSITeNbCTBA JleTaJbHO (Ka3yHcTHUeCcKH) nepeuncastores. Hanpumep, cr. 102
Konctutyuuu onpeneasier noanomouust Cosera Penepaunn Penepansaoro Co-
6panust Poccuu. Kaxkablii U3 cnocob6oB MMeeT CBOU JOCTOMHCTBA U HeNOCTAT-
k1. C MoMoulblo MepBoro cnocoba AOCTHraeTcsi KpaTKOCTb, C MOMOLLbIO BTOPO-
ro — TOYHOCTb, KOHKPETHOCTb H3JI0XKEeHHUS.

ITo cTtenmeHu MOJMHOTHI M3M0KEHHUS HOPMbI BbIAEASIOTCS MPSMOMH, CChIIOU-
Hbld, 6JaHKeTHbIH crnocoObl. [Ipu nmpsimom crnocobe Bce 37eMeHThl, BCe COep-
JKaHWe HOpMbl H3J0XKeHbl B OAHOH cTaTbe. [Ipu ccolmouHom crnocobe BMeCTO

U Yedanyes A.®. Ykas. cou. C. 371.
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MepBOH (rMMOTe3bl) UK BTOPOH 4aCTH (JHUCTO3UIINH, CAHKIIMK) CHOPMYIHPOBA-
Ha OTChLIKA K JPYyroifl cTaTbhbe AaHHOTO MJIH HHOTO, KOHKPETHO YKa3aHHOrO HOP-
MaTHBHOTO akTa. baaHkeTHbldl cnocob (0T dpaHi. «6JaHK» — Oesbli, YUCThIH)
COCTOMT B TOM, UTO JA€TCsl OTChIIKA K OMpeaeSeHHOMY POAY, BULY KaKHUX-IH00
npasu/a. Hanpumep, «HapylieHue npaBus nmoxKapHoi 6e3zomacHocTu» (cT. 219
YK P®). Camu npaBuna B 3TOM cayuae MHOTOUHCJIEHHBI, MOTYT U3MEHSTbHCH,
a O/MaHKeTHast HOpMa ocTaBaTbcsl HeM3MeHHOH. C MOMOLIbIO ABYX MOCJELHUX
cnoco60B 10CTUraeTCsl KPaTKOCTb, 3aKOHOAATebHAST SKOHOMMHUSI.

Takum o6pa3om, B KyJbType 3aKOHOTBOPUECTBA aKKYMYJIUPYIOTCS pasHoO-
CTOPOHHME 3HAHHUS AEHCTBUTEJIbHOCTH, €€ UCTOPHH M MEepCrneKTHB Pa3BUTHS,
criellMaJjbHble 3HAHUSl O TMpaBe, 3aKOHEe U 3aKOHOAATEJNbHOH TeXHHKe, yMeJsoe
MX HCMOJb30BAHHE B MPaKTHUECKOH eATeNbHOCTH MO CO3/aHHI0 3aKOHOB M HX
peanunzaunu. OBnajeHne 3STHMHU 3HAHUSIMU M MX MCMOJb30BaHHE B mpouecce
3aKOHOTBOPUECTBA MO3BOJMSIIOT CO3/1aBaThb HaYy4YHO 0OOCHOBAHHbIE M TEXHUUYECKU
COBepIIeHHble 3aKOHOAATeNbHbIe aKThl, B MOJHOH Mepe OTBeualolne Ha3peB-
UM NOTPeBGHOCTSAM 061eCTBEHHOr0 Mporpecca. 3akoHoaaTe b A0JKeH obJa-
J1aTb BCECTOPOHHUMH H I'MTyOOKHMH 3HAHHUSIMH, MOCTOSIHHO MOMOJHATbh HX B TO-
BCeHEBHOM OOIULeHHH C HAapoJoM, oborawmartbest ero MyapocTtbto. asi Toro
yToObl MepesoKUTh BCe 3TO Ha sI3bIK 3aKOHA, €My CJejJyeT OBJaJeTb MacTep-
CTBOM 3aKOHOTBOpUYECTBA, NPOQPECCHOHAIbHOIO MCMOJAb30BAHUS TPHEMOB 3aKO-
HOJATEeTbHOH TEXHUKH.



