B.9.lllysk*

3aKOHOAATEABHOE PEeryAMpPOBAHME ITIOAOSKEHWMS
AYLIEBHOOOABHBIX KaK OTPasKEHWE ITPABOBOM KYABTYPHI
poccmiickoro obmyecTtsa XIX Beka

paBoBasi KyJabTypa o0lllecTBa B TEOPUU MpaBa NMOHUMAeTCsl KaK Kaue-

CTBEHHOE COCTOSIHHE MPaBOBOH »KM3HHM 00ILeCTBa, BbIpakalollleecss B
JIOCTUTHYTOM ypOBHEe MPaBOBOH AeHCTBUTENbHOCTH, IOPUAMUECKHX aKTOB, Mpa-
BOCO3HaHHUs 00IeCTBA, a TAK)Ke CTeMeHH TrapaHTUPOBAHHOCTH TOCY1apCTBOM H
rpaxKJaHckKuM obliecTBoM cBoOOA M mpaB uesoBekal. B o6aacTh nmpaBoBOi
KyJbTypbl BXOJAHUT TOHSITHE MPAaBOBOr0 pekKMMa, 06ecrneunBalouero Hajuiexa-
IIUA YPOBeHb 3aKOHHOCTH U BO3MOXKHOCTH peasiM3allyi U 3alLlUThl TpaB U CBO-
6071 uesoBeKa, pekuMa, yTBep KAalollero 1eMoKpaTuio U cBoboay. O BbICOKOM
ypPOBHEe MPaBOBOH KyJbTypbl B 00LLeCTBe CBHAETEJbCTBYeT HAJIHUHMe HaJJexKa-
IILMX YCJOBHH, MPH KOTOPbIX BO3MOXKHA JOCTOHHAS »KU3Hb, CBOOOLHOE pa3BH-

ANBIOHKT Kadenpbl rocyrapcTBEHHO-MPABOBLIX AMCIHUIINH Huxkeropoackoit akame-
vun MBJI Poccuu.

I Cwm.: Teopust rocynapcrsa u npasa / Iloa o6ut. pean. B.K. Ba6aesa. M., 2001. C. 306.
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THE M peasii3alHdsi HHTePeCcOB BCeX UJeHOB AaHHOro obuiecrsa. CopeplieHHOe
3aKOHO/AaTebCTBO, JNHIIeHHOe Mpo6esoB U MPOTHBOPEUHil, — HeMpeMeHHbIH aT-
pubyT o6uleCcTBA C BbICOKMM YPOBHEM MPaBOBOH KyJbTypbl. EcTecTBeHHO, UTO
MCTHHHO MpPaBOBOE MOCYAapCTBO HEMBICAUMO 0e3 BbICOKOTO YPOBHSI MpPaBOBOH
KYJbTypbl B 00LLeCTBe.

Ceroanst poccuiickoe 0011eCTBO HAXOAMTCS HA MYTH MOCTPOEHHS MPaBOBO-
ro rocynapcrtsa, cnoco6Horo obecrneydTh peasu3aldio U 3alUTy MPaB H CBO-
001 CBOMX rpaK/JaH, B MePBYI0 Ouepelb TeX YJICHOB OOLIECTBA, KOTOPBIM B CH-
Ny OOBEKTHBHBIX MNPHUYHUH CJAO0XKHO HJAM HEBO3MOKHO CaMOCTOSITeNbHOE
OCyllleCcTBJeHHe CBOUX MpaB u cBoboa. K Takoit kareropuu rpaxnan, 6esyc-
JIOBHO, OTHOCATCS JIMILA, CTpajalolllie MCUXUYECKUMHU 3a00JeBaHUAMMU.

B Hacrosiiiee BpeMsi pa3aaercsi HeMaJso KPUTHKHM B ajpec 3aKOHOAATeNb-
cTBa B 00J1aCTH MCUXMATPHH, a TaKxKe ero peasnusauuu Ha npaxkrtuke. C oqHOH
CTOPOHBI, 3aKOHOAAaTeJAbCTBO MPABOMPUMEHUTENASIM BUAUTCS JUOEpaNbHbIM H
J€MOKPAaTHYHBIM, & C JAPYrod — rocyaapcTBO CHSJMO ¢ ceOs 3HAUUTENbHYIO
4acTh CBOMX (YHKLMH B AaHHOH cdepe, MepesoKUB UX HEMOCPEJCTBEHHO Ha
nJaeud POJACTBEHHHUKOB M OMEKYHOB JIHIl, CTPajalollUX MCHUXHYECKUMH pac-
CTpoHcTBaMH. BbIcKa3bIBalOTCA TaK K€ MHEHHS O HeJLOCTAaTOUHOCTH OCHOBAHHH
0 HeJl0OpPOBONLHOM OCBHETENbCTBOBAHMM JlaHHOH KaTeropuu rpaxnaaH (B rpa-
KIAHCKOM nopsiike). B 3Toll cBsI3M MHTepecHO paccMOTpeTb W MPOaHaANHU3UPO-
BaTb poccuiickuil ncropuueckuil onblT XIX B. — mepuoaa, B KOTOPbI cOOCTBEH-
HO MPOHUCXOAUJIO aKTHBHOE HOPMOTBOPUYECTBO, peryaupyloliee rpaKjaaHcKue
npaBa AYyUIeBHOOOIbHBIX.

[Tonutnueckas cutyauus B Poccuiickoil umnepun XIX B. Obla BecbMa
nuHaMmuuHa. OcobeHHO oHaA TmposBUJIach B mnepuoa pedopm 60—70-x rr.
XIX cronerusi. OcHoBHAs Macca COLMAJbHBIX U aIMUHUCTPATUBHBIX pedopM,
NpOBOAUMBIX B TO BpeMsi Anexkcauapom lI, kapaunanbubiM 06pazom oTpasu-
Jlachb Ha NMPaBOBOM CTaTycCe UeJOBeKa M, eCTeCTBEHHO, Ha 3aKOHO/aTe/bCTBe.

['oBOps 0 yacTHBIX MpaBax rpajaaH, MOXKHO OTMETHTb, UTO YyXKe K cepe-
nune 60-x rr. XIX B. B 3akKoHe onpenenunach obuias kouuenuus. CyTb ee co-
CTOslla B TOM, YTO UacTHas »KM3Hb YesJOBeKa HaxoJauaach B cdepe cBOOOJHOTO
YCMOTpPeHHsl. 3aKOHOM paspellanoch KaxKaoMy JULY NpHoOpeTaTb MMYILeCT-
BO, pPacrnopsizkaTbCsl UM MO CBOEMY YCMOTPEHHIO, a TakxKe CaMOCTOSITeIbHO 3a-
O0OTUTHCA O CBOCH JMYHOCTH, OTPAHUUMBAS 3Ty CBOOOAY TOJNbKO B HU3BECTHBIX,
KOHKPETHO OMpeeJeHHbIX CAydasix.

Pasymeercs, cBo60oaa yacTHOH »KHU3HHU Oblaa HeOe3yCJOBHOH, OHA rapat-
THpOBasach CyObeKTy, 06/afalolleMy H3BECTHBIM (PU3HUYECKHM M YMCTBEHHbBIM
pasButHeM. [laa peanusauuu npasBa JUUHOTO pacrnopsizKeHUs UMYLIeCTBOM
Tpe6oBasach Tak Ha3biBaeMasi «3peJOCTb BOJHU», T.e. CIOCOOHOCTb OTAABAaTh
cebe OTUeT B COOCTBEHHBIX JefICTBHUAX, yMEHHE MOHUMATh CBOM MHTEpPeChl U Bbl-
roabl. Takoe pasBuTHe, KaK MPHUHATO ObIIO CUXTATb, MPHOOPETANOCH CAMO CO-
0010 C TOCTHKEHHEM COBEpIIEHHOJNeTHS.

OnHako 3aKoHOMATeNb, Mpeanoaarasi BO3MOXKHOCTb YyTPaTbl COBEPILUEHHO-
JIETHUM JIMLOM CBOHMX YMCTBEHHBIX CMOCOOHOCTEH WJIH Ke o0JajaHus AyLIeB-
HbIMH PacCTPOHUCTBAMHU OT POXKJAEHHUS, B 3TUX CAydasix OTpaHUUUBAJ TaKHM JH-
aM HUX 1eecrnocoOHOCTb UM BOBCE JIMILIAJ €e.

BeposTHO, orpanuuuBas 1eecnocoOHOCTb AYIIEBHOOOJMbHBIX JHIL, rOCyaap-
CTBO MCXOAHMJIO HCKJIOUHUTEJbHO H3 MUX MHTepecoB W Bbiroa. Kpome toro, oHo
BO3JlaraJjo Ha cebs1 oOsi3aTesqbcTBA 00 MX JUYHOH MU UMYLIECTBEHHOH 3allLUTe.
31ecb UMeJHCh B BMAY CJaydaHd, KOrjaa BJajesell UMYLLeCcTBa MO 3aKOHY OblI
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JIMILIeH MpaBa JUYHO UM PacrnopsKaTbCsl, a HMYLIECTBO OCTaBaJsoch 0Oe3 BJa-
Jesbla MW JHLLA, ero 3aMeHsollero (HanpuMep, Npu OTCYTCTBUH HAacCJeIHHKOB
1 T.M.). Tak BO3HHUKIO OCHOBAaHHE MHCTUTYTa OMEKH. DTO «eCTb yCTAHOBJEHHOE
rocy/1apcTBOM MoMevyeHue O JUUHOCTH, 00 MMYILEeCTBE M O JMUHOCTH TaKHX, KO-
TOpble caMH He B COCTOSHHH 3a00THTbCA 0 cefe WA 0 CBOEM HMYILeCTBe»Z,

CselyeT OTMETHTb, YTO 3TO ONpejlesieHHe He HalllJIO CBOEro 3aKOHOIATesb-
Horo 3akpenjenuss B XIX B., 0lHaKO B MpaBONPHUMEHHUTENbHON MPaKTHKE CY-
IIleCTBOBaJa aHaJOrUsl B ero TOJKOBaHHUH.

B XIX B. mouTH BO Bcex eBpoMeHcKHUX cTpaHax, Kak U B Poccuu, ycTaHOB-
JICHHEe OMeKM HajJ AyUWeBHOOOJbHbIMH OblJIIO MPELOCTABACHO CYAy MEpPBOH HH-
cranuuu. Haa nunamu, cTpasaoiniMMi cyMacllieCTBHeM OT POXK/AEHHs, ycTaHa-
BJIMBAJIOCh MOMEUHUTEJIbCTBO, OJJHAKO Cc1a00yMHBIe, HE JIHIIEHHbIe CO3HAHHUS,
HEOOXOAUMOro AJ51 caMOOOCTyKUBAHHUSA, MOTJIH JUYHO YNPAaBJaATb U pacnops-
KATbCsl CBOMM MMylLecTBOM. [ymeBHOOOIbHONH COXpaHsJ BCe CBOW MpaBa, H
ero rpakjaaHckasi npaBocnocoOHOCTb He orpaHuuuBanacb. OH yTpaduBal
JIMIIb J1eeCcrnocoOHOCTb, KOTOpasi B MOMEHTbI MPOCBET/AEHUsS CO3HAaHUsA (M0 MHe-
HUIO ellle PUMCKHMX I0PUCTOB) BO3BpallaJjach K HEMY B MOJHOM OObeMe.

OrpanuuuBasi cBO60LY 4yes0BeKa B €ro 4YacTHOH KHU3HH, rOCyLapcTBO Opa-
JI0 Ha ceOsl OTBETCTBEHHOCTb MOMEYEeHHUsI O ero JHYHOCTH U UMYILLeCTBe U BO3-
JaraJjo 3a00Ty 0 HeM Ha CrellMajJbHO HazHauaeMoe sl 3TOTO JIHILO — OMeKy-
Ha, KOTOPbIH CBOUMU AEHCTBUAMHU JOJKEH OblJ 3aMEHSATb ONeKaeMoro.

Crenyer OTMETHTb, UTO IOPUCTHI-COBPEMEHHUKH 0CO00 BbIACIAIN PUTYPY
U MOJOXEeHHWEe OMeKyHa, Hajessisi ero He TOJbKO Crelu(HUUecKUM MPaBOBbIM
CTAaTyCOM, HO W BbICOKMMH MOpaJibHbIMH xapakTepuctukaMmu. Tak, H3BeCTHbIN
topuct A.C. PabunoBuu mosaras, u4to «mojoxKeHue orneKyHa OueHb OTBETCTBEH-
HOe U TpeOyeT He TOJbKO JOOPOCOBECTHOCTH M KeJaHUs MPUHECTH CBOMMH
JeHCTBUAMH MOJb3y ONEKAEMOMY M €r0 HMYIILeCTBeHHbIM MHTepecaM, HO U 3Ha-
HUSl TeX MpaB, KOTOPble BO3JIOXKEHbl Ha HEro JJs JAOCTHXKEHHs LeJd OmneKH. 3a
CBOM JIefiCTBHUS OMEKyH OTBeuaJ He TOJbKO Mepej orneKaeMblM, HO H Tepej ro-
CyJ1apcTBOM, KOTOpOe B JIHIle ONMEKYHCKOr0 YCTaHOBJEHHUsI MOTJIO yCTPaHUTH
OTeKYHa OT BO3JOXKEHHOH Ha Hero 06513aHHOCTH»3.

Takum o6pasom, topuctbl XIX B. 3akJaanbiBasl OCHOBY JOKTPHHAJbHOIO
TOMKOBAHHUS BOJIEU3bSIBJACHHUS TOCYAapCTBa B JHIE 3aKOHOAATENs, a TaKxkKe OT-
pakajau B CBOUX KOMMEHTAapHsSIX HE TOJNbKO M HE CTOJBKO MPAaBOBYIO CyTh sIBJIe-
HHUsl, HO U BBICOKHE MOpaJibHble Haen 3akoHoaatess. [lono6ubie mpueMbl Hc-
NoJIb3YIOTCS B COBPEMEHHOM OTeUYeCTBEHHOM HOPMOTBOpUeCTBe (Hampumep, B
ceMeHHOM Tpasne).

[lenb omekn Haa AYyWEBHOOOJBHBIM 3aKJatouasach B 3a60Te 0 JHUHOCTH
WJIHW UMYLleCTBEe OMeKaeMoro, OHa yCTaHaBJAMWBAaJaach TOJbKO HCXOJAS M3 3THX
uHTepecoB. OneKky cjaeayeT OTJAMYaTh OT TAKOr0 HHCTUTYTa MpaBa, Kak ynpas-
JleHHe UMYLLeCTBOM B MHTepecax TPeTbHX JHIL.

M3yueHue 3aKoHOLATeNbCTBA YKAa3aHHOIO MepHOAA MOKa3blBaeT, 4To 00-
lLlMe npaBuJ/aa ONeKH, HU3J0KEeHHble TJIaBHbIM 006pa3oM MO MOBOAY «OMeKH B MO-
psifike ceMeHHOM», T.e. HaJl HeCOBEPIeHHOJETHHMH, PaCpOCTPAHSIUCh Ha BCe

Pabunosuu A.C. Omneka ¥ MOTMEUYUTENLCTBO MO NEHCTBYIONIEMY PYCCKOMY 3aKOHOIATENb-
ctBy. M., 1913. C. 1.

3 Tam xke. C. 1-2. Cm. takxe: CoaoHumckuii JI.3. YMCTBEHHOE PACCTPONCTBO M €ro 3Ha-
ueHHe B Mpase rpaxaanckom u yrososnom. CII6., 1879.
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BH/JIbI OMEKH U PeryJHpoBasH NPaBOBOH CTATYC OMEKYHOB, OMEKAEMOro Jula H
ero UMylllecTBa, KakoBa Obl HU Oblla MPHUMHA yupexXaeHHs onekH. Hopma-
THBHble aKTbl, OTHOCAILIHECHd K 9TOMY MHCTHTYTYy, NPHUHAA/IeXKAMAU K pasanu-
HbIM 3M0XaM, He ObIJIM CHCTeMAaTH3HPOBAHbI, @ ObIIM paccesiHbl B MHOTOTOM-
Hom CBoje 3akoHoB Poccuiickoit umnepuu.

Kak oTmMeuanu 10OpUCTBI-MPAKTHKK TOTO BpeMeHH, OTPOMHOE KOJHUYECTBO
JleJ, TpeIMeTOM KOTOPbIX Oblaa OMeKa, peryJaupoBaiiCh He MO3UTHBHBIM Tpa-
BOM, a OOBIYHBIM. DTO KacaJjoch MpeKJe BCEro KPecThbHCKOTO COCNOBHUS, TaK
KaK y Hero (pakTHYeCKHM OTCYTCTBOBAaJa BO3MOXKHOCTb JOCTyNa K HOpPMAaTHBHOH
6a3e rocynapcrna.

B onuceiBaeMblil mepHOA OMmeka CTajga rocyaapcTBEHHbIM (MyOJHUHBIM)
MHCTUTYTOM. [IpHunHa 3TOro Kpoercsi B TOM, 4TO OTeUeCTBeHHasl I0pHAHUYecKas
HayKa BTOPOH mosoBHHbI XIX B. HauMHAeT 3aKJaa/blBaTh UeTKOE CoJepKaHue
MOHATHH MPaBOCMOCOOHOCTH M 1eeCnoCOOHOCTH JIMUYHOCTH, KOTOPble BO MHOTOM
COXPaHHUJHCh 10 CeroJHsIUIHero BpeMeHW B OTE€UeCTBEHHOH TeOpHH Mpasa, a
HEKOTOpble OnpeieeHust AO0IJINH 10 HaC MPAaKTUUeCKH HeM3MEeHEHHbIMH.

Tak, npasocnocobrocmopio cuutanach «CnocoOHOCTD Jnila ObITh CyObeK-
TOM TpaB U 00si3aHHOCTeH, T.e. UMeTb U NMpuobpeTaTh npaBa»*. Ilpuuem nau-
HOH CrMOCOGHOCTBHIO MOcCJae OTMEeHbl KpernocTHoro npasa B Poccuu cranu obna-
JaTb BcCe JIOAM OT poxKAeHUs. B ngopedopMeHHBbIH Ke MepHOA TNpaBo
paccMaTpUBaJ/0 KPenoCTHbIX KaK MMYILECTBO, CB3aHHOE C 3€MeJbHbIM y4acT-
KOM M COCTaBJIsilOlllee ero npuHajanexkHocTb. [IpaBocnoco6HOCTb MpU3HaBa-
JIach 3a KaxKJIbIM 4eJOBEKOM C MOMEHTA POXKJIeHHS W 10 cMepTH. TeMm He Me-
Hee MeXJAy 3THMH JABYMs MOMEHTAaMH 3aKOHOAATe/Jb NMpeaycMaTpHBaJJ psjl
BO3MOKHOCTeH orpaHHuyeHusi MO0 MOJHOrO NMpeKpalleHus: (Hanpumep, Jaulle-
HHe BCeX MpaB MO MPUTrOBOPY CyAa MM MOCTPHKEHHE B MOHALIECTBO M T.I.).

Ot npaBocnoco6HOCTH (PU3MUYECKUX JHIL OTJAHYAMACh 0eecnocoOHOCb KakK
«CrnocoOHOCTb K JEHCTBUSAM, HMEIOUIUM IOpHAHUECKHEe MOCJeACTBUA»S., TakuMHu
MOC/JAeACTBUSIMU MPHU3HABAJINCh BO3HHMKHOBEHHE, Mepexoa MW MpeKkpalleHue
npaBa Mo BoJie JAHHOTO JIHILA.

OnHako caeiyeT OTMETHTb, UTO B PyCCKOM 3aKOHO/ATeNbCTBE TOTO MEPHO-
Jla He OblI0 (haKTHUECKOTO 3aKPEeNJ/IeHHUS JAaHHbIX MOHATHH, XOTH OPUAMUECKON
HayKe OHM ObLIM M3BeCTHbI. Mcxoas M3 ompejeneHHbIX HOPM 3aKOHA LIUBHIIH-
CTaM yJaBaJjoch pasrpaHUuYMTb AaHHble MOHATHS. BcTpeuasuch aHaxpoHuue-
CKHMe MpUMepbl YACTHYHOTO OFPAHHUUEHHUS MPABOCNOCOOHOCTU MO OMpeAeseH-
HbIM TpH3HAaKaM (Hampumep, HALMOHAJbHOCTb, COCJOBHBIH MpPH3HAK,
BEepOUCNOBeAaHHUe, POJ 3aHATHH W T.M.). JlaTh McuepnblBaOILUN NepevyeHb 006-
CTOSATeNbCTB, BJAHUAIOUIUX HA MPaBOCNOCOOHOCTL JHIlA, 3aTPYAHAJHCH AaxKe
IOPUCTBI-COBPEMEHHHUKH BCJEJCTBHE MOJHOTO OTCYTCTBHUS CUCTEMATH3ALUHH MO-
cranoBsenuit B CBoae 3aKoHOB Poccuiickoll uMIepuu NMo 1aHHOMY BOMpOCY.

Hrak, 3akoHonatenbcTBy XIX B. OblIM H3BECTHBbI pa3/JHUHble BHJbl OMEKH
M TMOMeYUTeNbCTBA, CPEH KOTOPbIX — U OMeKa Had Oyule8HOOOAbHOLMLL.

['ocynapcrTBeHHast oneka 0ObIKHOBEHHO Bblpazkasachb B TOM, UTO K onekae-
MOMY WJIM K €r0 UMYLLeCTBY HAa3HAuaJ/0Ch 0coboe JIUIL0, KOTOPOMY NMOPydaJsaoch
yNpaBJ/JsATb UMYILLECTBOM OMEKAaeMOro WM 3a00TUTbCS O €ro JHYHOCTH, HIH U
TO U IPyroe BMecTe.

4 Pabunosuu A.C. Yxas. cou. C. 3.
5 Tam xe. C. 5.
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3aKoHoaaTeaAb MpeaycMaTpHUBaJd cjaydyaHd, KOrja onekaemoe JHLO MOIJIO
J1IefCTBOBATh BMOJIHE CAMOCTOATENbHO M TOJbKO B M3BECTHBIX CAydasiX JOJKHO
6bIJIO UCMIpAlIMBATDL pa3pellleHusl OMeKyHa Ha coBepllieHHe caenok. B orHore-
HUU Ke AYLIeBHOOOJbHBIX 3aKOHOAATe b MOJHOCTbIO OFpaHUUMBAJ HX IFpax-
JLAHCKY10 1€ecnoCcOOHOCTb.

B ykasaHHbI Mepuoja nmpeBasupoBa/du NpaBujaa 00 OMeKe U MOMEUHTesb-
CTBe, yuperKaaeMbIX HajJd JHUYHOCTbIO U MMYILECTBOM HECOBEPIIEHHOJETHHUX
JIML, — KaK LleHTpaJ/JbHasd MO3HLHA 3aKOHOAATeJbCTBA 00 OMEKe M MOMeUHTeNb-
ctBe. [ToaTomy Hcxoas M3 obulero MoJaoXKeHHs HeoOX0AMMO OblIO BO BCEX CJIY-
yasiXx yupexkJeHHsl OMeKH M MOMeuuTeJNbCTBA Hal AYHIeBHOOOJbHBIMU MPHUMe-
HSITb AQHAJIOTHIO C 3aKOHAaMHU 00 omeke Mo HecoBepuieHHoJeTHUM. Camo coboi
pa3ymeercs, YTO KOr'Jla OfeKa HOCHUT XapaKTep CeKBecTpa, aHaJOTHs He JO0JIK-
Ha UMeTb MeCTa, TaK KakK M0 CYLIeCTBY 3TO yxKe He fIBJSeTCS OMeKOH.

3akoHonatenbcTBy XIX B. 6blyia H3BeCTHA rpajalus AylHIeBHOOOIbHbBIX Ha
«6e3yMHBIX», T.e. JIUI, CTPAJAIONINX AYLIEBHBIM PacCTPOHCTBOM C POXKJIEHHUS,
U «CyMaculealux», T.e. JUL, AyUIeBHOE PacCTPOHCTBO KOTOPBIX ObIIO MPHOO-
peTeHHbIM B Mpolecce KH3HeaesTeJlbHOCTH. [[0BOpsl 0 mocaeaHell KaTeropuH,
3aKOHOJAaTe/ b AKIIEHTHPOBAJ BHMMAaHHE Ha TOM, 4TO 3aboJieBaHUe cyMmaclies-
LIUX «MOKET HAHOCUTb 000I0JHbIH Bpel 00UeCTBY U UM CaAMHM W MOTOMY Tpe-
6yeT ocobeHHoro 3a HUMH Haazopa»b. Hesicno, mouemy 3akoHomaTesb 00paTul
BHUMaHHE TOJMbKO HAa «CyMaclleJIInuX», OroBapuBasi HeOOXOAUMOCTb ClelHalb-
HOTO HaJA30pa 3a HUMH, XOTs (PaKTHUECKM TAKOMY HaA30py Ha MPaKTHKe MOJ-
Beprasuch o6e KaTeropuu JAylleBHOOOAbHBIX. He MOHATEeH cMbICa Takoro jene-
HUsl, TaK KakK yCTaHaBJHMBaJUCb 0OllHe MpPaBOBble MOCAEACTBUS JJS JHIL,
CTpajaloUlnX NMCUXHYECKUMH PacCTPOHCTBAMH, BHE 3aBUCHMOCTH OT MPHUUYUH H
BpPeMeHH MPOUCXOXKEHHS McUuxuueckoro saboseBanust naHHoro jauia. Kpome
TOTO, CJA€AyeT TaKKe OTMEeTHUTb, UYTO W BhblllIeNPUBEJeHHAs KaTeropusamus Obl-
Jla BecbMa yCJ/JOBHOH, 3aKOHOJaTeNb caM JaJeKo He BCerja 4eTKo ee Mpuaep-
JKUBaJCs.

HNurepecHo, uto 3aKoHOLaTeNb TPAAULMOHHO (C METPOBCKHUX BpeMeH) He
CUMTAJ CMATrYaloUlUM 0OCTOSTeNbCTBOM MPH COBEPLIEHHH MPECTYMAeHHUsT «IO-
MYTHEHHe paccyaka» noj BaussHUeM anakoroas. «[lon cmaboymuem 3aKoH Mo-
HUMaeT TakHhe MPUPOKACHHbIE WU CaydyalHble HEeJJOCTATKH YMCTBEHHBIX CIO-
cOOHOCTEeH, KOTOpble MPOMU30LIJANM HE3aBUCUMO OT CTPAKAYLLEro MMHU JHLA M K
KOTOPbIM MPHUHHAEMOE H3JHUIIHUM ynoTpeO/JeHHeM ropsiuMX HaMmHUTKOB MOMpa-
yeHHe yMa HU B KOeM cjyuae He MOXKeT ObITb mpuuucasiemo» (m. 4. cr. 134
YnoxeHust 0 HaAKa3aHUsX, pelleHrHe YToJ0BHOrO KacCalHOHHOTO AenapTaMeH-
ta 1870 r. Ne 918).

JI1060i ceMbe, B KOTOPOH HaXOAUJOCH AYIIEBHOOOJbHOE JIUIO, TTPEeANMUCHI-
BasoCh coob1ath 06 9TOM MeCTHbIM OpraHaM BJacTH, MoOcJae 4ero ero o6s3a-
TeJbHO MOJBEpPrai OCBUAETEeNbCTBOBAHUIO, MOPSI0K KOTOpPOro OblI BecbMa yc-
JIO)KHeH TpeOOBaHHMSIMH MHOTOUHMC/JAEHHBIX HOPMAaTHUBHBIX TNpeanucaHui,
pery/supyrouMx 1aHHbli npolecc.

B npumeuanuun x cratbe 367 CBojna 3akoHOB Poccuiickoil umnepuu ropo-
pUJIOCh O TOM, 4TO Oe3yMHble U cyMacliellie, He COBEpIIUBIINE MPecTyrae-
HUsI U MPOXOASIHMe JeueHHe B CMelHaJu3MPOBaHHbIX UaCTHBIX KJAHHHUKAX, MO-
ryT ObITb OCBMIETEJNbCTBOBAHBI B 00IIEM YCTAHOBJEHHOM MOPSAAKE TOJbKO MO
TpeOOBAaHHUIO UX POJCTBEHHHUKOB, OMEKYHOB, MoMeunTeaell HIK HaCAeLHHKOB.

6 Cson 3akonos Poccuiickoit umnepun. T. X. Ne 365, 366.
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3anpelanoch ColeprKaHue HEOCBUAETENbCTBOBAHHBIX JHLL B AaHHBIX KJIHHH-
Kax. B cayuae, ecsiM TakoBble Momajand B HHUX, TO PYKOBOJACTBY YacCTHOH Jie-
yeOHHUILBbl CJIeA0BaJJ0 HeMeaJeHHO coobllaTh 0 1aHHOM (PaKTe «MeCTHOMY Me-
JUILIMHCKOMY HauaJbCTBY», KOTOpOe MpeacTaB/sao 006 3ToM rybepHatopy’.
3aTeM OCBUIETENbCTBOBAHHE MPOXoAUa0 B obuieM nopsiike. Kak mpasuao,
npoLeaypa OCBUAETEIbCTBOBAHUS 3aBHCeIa OT CJACAYIOLIMX OCHOBHBIX aKTO-
pPOB: MPOUCXOKAEHHUS JIHLlA, ero NMoJAJaHCTBA U ero MecTa »KHUTeNbCTBa U T.IN.

3akoHonatesnb B TeyeHue OoJiee yeM MSITHAECATH JeT BbipabaTbiBaJja OTHO-
CUTeJNbHO 00UlMe MpaBHUJaIa, Kacalollhecs OCBUAETEeNbCTBOBAHUS AyUIEBHOOOMb-
Heix. K 1869 r. npaBusa 6bliu 6osee UK MeHee YHUGUIIMPOBAHBI U COJMEpPIKa-
Juch B ctathax 368, 371 u 372 CBona 3akonoB Poccuiickoit umnepuu. [Ipu
OCBUJIETEIbCTBOBAHUH 00s13aTeNbHBIM ObIIO MPUCYTCTBHE TpeacenaTesst Han
ToBapuuia npeaceaareass OKpyKHOTO cyaa, WIH OAHOTO U3 ujeHOB OKpyKHO-
ro cyaa, npokKypopa, UiM TOBapHulla JaHHOTO cyla M OJHOr0 MOYETHOr0 MHUPO-
BOTO CYJIbH, TIPOXKHUBAIOLLIEr0 B 3TOM ropoje. 3akoHojpaTeseM NpeaycMaTpuBa-
Jlacb BapHMalMsl yKa3aHHbIX MPaBHJ B 3aBHCUMOCTH OT MeCTa MpPOBeAEHHUSs
OCBH/IETENbCTBOBAHUS, T.€. B CJyuae OTCYTCTBHSI KOTrO-JH0O0 M3 YKa3aHHbIX UH-
HOBHHKOB BO3MOXKHO OBIJIO yuacTHe JHI, UX 3aMEHSIOIUX (Hanmpumep, mouer-
HOTO MHUPOBOTO CY/bH, UJIEHOB MOPOACKUX AYM M T.1.).

YKaszaHHble npaBuaa BUASITCS BMOJHE JOTHUHBIMH, OCOO@HHO B pycJe IJy-
6OKOIl peopraHusal Uy rocylapCTBEHHbIX OPraHoOB, MPOBOJAUMONH B 60-e rojbl
XIX B., B uactHocTu cynebHoil pedopmbl. OTClofa COBEpIlIEHHO €CTECTBEHHBIM
OblJI0 BBEJlEHUE B MPOLeCcC OCBU/AETeNbCTBOBAHUS HAa MpeaMeT AylIeBHOH 6o-
JIE3HU I'paJlaH MHUPOBbIX CyJell KaK OCHOBHbIX MpejacTaBUTe/ el LEeHTPalbHOMH
NpaBO3aUIUTHOH MHCTAHLUMM — Cy/Aa, B BeJEeHHHM KOTOPBIX ObIIM IparKiaHCKHe
nena. urypa npokypopa B JJlaHHOM cjayuae Oblja BMOJHE YMECTHOH Kak npes-
CTaBUTEJs HAA30PHOH MHCTAHIIMM, B TOM 4YHUCJE U 32 CyLaMH.

Takum o6pa3om, mocpeacTBOM BBeJeHHsI B MpoOIlecC MPHU3HAHUS UYeJoBeKa
Ay1eBHOOOJbHBIM MpPeACTaBUTeeH COCTSI3aTeAbHbIX CTOPOH MPH MPUHSTHU
3TOTO pellleHHs, 3aKOHOAaTeNb MaKcUMaJ/JbHO obecrneynBas 3aUlUTy MpaB rpa-
JKJ1aH, MpUaaBasl AaHHOMY Mpolleccy NPUHUMN GecrnpUCTPaCTHOCTH.

Jas ynpouienus nanHoil npouenypbl [ocynapcTBeHHbiil coBeT B 1871 1.
paspelraeTr NMPOBOJUTb OCBUAETEJbCTBOBAHHWE HA MpeaMeT AYUIEeBHOro pac-
CTpPOHCTBA B OKPYKHBIX cyaax U 0e3 yyacTusi BpaueOGHOro HHCMEKTOpa HJH ero
MOMOLIHKWKA, a B TMPUCYTCTBUU JBYyX Bpauei, HagHauaeMblX BpaueOHbIM OT/e-
JeHueM rybepHcKoro npasnaenus. Cyay B 3TOM cjayyae MpeioCTaBJsIOCh Mpa-
BO KaK M0 COOCTBEHHON MHULMATHUBE, TaK U MO MpocbOe 3aUHTepecOBaHHON
CTOPOHBI MpHUTIAAaTh K y4acTHIO B OCBHUJETENbCTBOBAHHU elle M TPeThbero
Bpaua AJs OCYLLeCTBJEHHS] aJlbTepPHATHBHOTO KOHTPOJS 32 00BEKTHBHOCTbIO
3aKJIH0UeHuUsS.

B npouenype ocBumeTeNbCTBOBAHUS, MOMHMO BCEro Mpoyero, yAUBASET
OJIMH MOMEHT: OCBHAETEe/bCTBOBAHHE B MPUHLHKIE MPOBOAUIOCH 6e3 00s13aTeNb-
HOTO y4acCTHsl OCHOBHOIO MO CyTH crenuanucra — ncuxuarpa. Takum obpasom,
peliaTb BOMPOC O BMEHSIEMOCTH MPeNOCTABAANOCh aAMUHUCTPATUBHBIM U CY-
neOHbIM opraHaM. BosHuKaeT Bompoc: HaCKOJAbKO KOMMETEHTHbIM MOIJIO ObITh
Takoe 3akJaiouyeHue?

[lepBbiil 3Tanm nmpoueaypbl OCBUAETENLCTBOBAHUS JIMIL C MOA03PEHUEM Ha
MCUXHUECKOe PacCTPOHCTBO 3aKJI04aJjcsl B CTPOrOM PAacCMOTPEHHH OMpejlesneH-

7 TIC3 II. T. XXXVI. Ne 36886.
8 TIC3 II. T. XLVI. Ne 49362.
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HOH KOMUCCHelH OTBEeTOB Ha MpeJoKeHHble BONPOCH], Kacallluecss NOBCeIHeB-
HOHU KU3HU naHHOro gauila. [Tocse uero marepuas Mo OCBUAETETbCTBOBAHUIO
HanpagJasiacs B [IpaButenbcTBeHHbll CeHAT JJ/sl MPUHATHS OKOHUATEJIbHOTO
pelIeHust 0 MCUXHYECKOM COCTOSIHUU JHILla U He0OXOIUMOCTH (MO0 OTCYTCTBHE
TAKOBOI) yCTaHOBJeHHUs ONneKU Haja auuoM. Jlio6oe peleHue onyOJaUKOBbIBA-
Jocb B CeHAaTCKUX 00bsIBJIEHUXY.

HexkoTopble 1OpeBOMIOIMOHHbBIE IOPUCTHl CUUTAJH TAKOH «Y3KUHE» MOAXO.
HeMocpeACTBEHHO K Mpollelype OCBUIeTeJbCTBOBAHUS U3KUBLIUM ceOsl B TOM
CMBICJIE, UTO 3aKOHOIATe b, OTPAHUUNBAST NAHHYIO MPOLEAYPY HECKOJbKUMHU
ObITOBBIMH BOMPOCAMU, OTOKAECTBJSA AyLIEeBHOE PACCTPOUCTBO € COCTOSIHHUS-
MH, B KOTOPbIX OUEBHIHO, UTO YeJOBEK He CMOCOOeH K 3JeMeHTapHBIM MCHXHUe-
cKkuM peakuusim. Ho ciaenoBaso 6bl YUUTHIBATb, UTO TAKHe COCTOSIHHUSI OblIU
HEMOBCEMECTHbI B JIAHHBIX CUTyallUsIX.

[Tpouenypa oCcBUAETENLCTBOBAHUS AYLIEBHOOONbHBIX U yCTAHOBJEHUS HAT
HUMHU OTIeKH Oblia He TOJbKO CJ0XKHOH, HO U BecbMa MeJJIeHHOH. DTOT Mpoob-
JIEeMHBbIH MOMEHT TPHUBOAUJ K TOMY, YTO 3aKOH He JOCTHraJl CBOeH KOHEUHOH
uead — 3allUTUTh U oOecneuuTh MpaBa yKazaHHoU kaTeropuu jauu. Hepenko
CJy4asoch, UTO JIIOAW MPU3HABANHUCH «IYIIEBHOOOJIbHBIMU» TOCJAE€ MHOTHX JIeT
cTpajaHuil U mojpoOHOe MPU3HAHUE yCMEeBAaJ0 MPUHECTH «CBOU MJOIbI» B 00Ja-
CTH MMYILLECTBEHHbIX OTHOLIEHUH.

He Brosine jsoruugbiM BUAUTCS 00s13aHHOCTL CeHaTa O BbIHECEHUHM OKOH-
yaTeJbHOTO 3aKJJAI0YEeHHs 0 BMeHsIeMOCTH JHO0 HeBMeHsieMOCTH Juia. /lannas
dbopmanbHas mpoueaypa SBASNAACH MO CYIIeCTBY 3a0YHbIM OCBHAETENbCTBOBA-
HHUEeM, OCHOBBIBAIOILUMCSI BCEro JHUIb HAa JOKYMEHTAJbHO 3a(PUKCUPOBAHHBIX
OTBeTax Ha BOMPOChl aHKETbl, BbIMOJHEHHOH B COOTBETCTBHMU C YCTAHOBJIEHHbI-
MU TIpaBUJaMu. A 3TO 3aMeJJIsiJi0o MPOLLECC MPUHSATHS OKOHUATEJNbHOrO pelle-
Husl no aeay. [TonoOHbIA cyulecTBeHHbIH HIOAHC MPOBOLUPOBAJ YaCThle 3J0-
ynoTpeOJeHUsT CO CTOPOHBI MOTEHUMAJJbHBIX OMEKYHOB (KakK MpaBuio, O6yayLnx
HacCJeJHUKOB).

JIWIil, oKoOHUATEeJbHO TTPU3HAHHBIX AYIIEBHOOOJbHBIMH, JUOO OTAABANH MO
NPUCMOTP POJICTBEHHUKOB, JUOO (€CJU POIHBIX HE 0KA3bIBAJOCh UM OHHU OTKa-
3bIBAJINCh MPUCMATPUBATDH) MOMeEIlANH B ClelHaJu3upoBaHHble 3aBeaeHus o,

HMwmy1iecTBo /UL, MPU3HAHHBIX NYILIEBHOOOMbHBIMH, MepeaaBasoch B ynpa-
BJIeHHe HacaeaHUKaM. [Ipu 3ToM oroBapuBasuch caeaylolLlMe MOMEHTbI: 3a-
npelniasoch MPoaaBaTh, 3aKJAaAbIBATh UMYLIECTBO MPH *KHU3HUW BJaNeNblla; Ha-
Jaranacb O00SI3aHHOCTb COXPAaHSITb JAOXOJbl, MOJy4YeHHble OT YCHEelHOro
ynpaBjeHdss umyuiectsoM!l. 3akoHoaaTeN b JAOMOJHUTEIbHO OrOBapHUBaJ Tpe-
00BaHHE OTYETOB OT MomneuyuTesed 00 ynpaBJeHHMH UMYLIECTBOM W MpejanoJa-
raj BO3MOXKHOCTb YCTAHOBJIEHUs] HArpajbl 38 OCyLleCTBJAEHUE ONMEeKH Haj Ju4-
HOCTBIO U UMYILECTBOM «JIYLIeBHOOONBHBIX», OTChlJIAsi K TpaBUJaM OMeKH Hal
UMYIILECTBOM MaJoJeTHUX!2,

YCJI0BHO MOXKHO BBIJIENUTh HECKOJIbKO HAMpaBJEHUH, O KOTOPBIM OCYIile-
CTBJISIJIOCh OFpaHUUeHUe JUUHbIX NPaB AYIIeBHOOOJIbHbIX.

1. Cenmelinbie npasa. 3anpelanoch BCTynath B 6pak ¢ «6e3yMHBIMU U CY-
MaclleAlUMU», He TPU3HABAJUCh AeHCTBUTENbHBIMU GpadyHble OTHOLIEHHS, CO-

9 Cson 3akonos Poccuiickoit umnepun. T. X. Ne 342. (ITC3 II. T. XII. Ne 10303).

10 TIC3 I. T. XXXIIIL. Ne 25876; I1IC3 II. T. XII. Ne 10303; Cox 3akoHoB Poccuiickoil um-
nepuu. T. X. Ne 375.

I TIC3 II. T. XII. Ne 10303; Con 3akonos Poccuiickoil umnepuu. T. X. Ne 376.

12 Cpon 3akonos Poccuiickoit umnepun. T. X. Ne 377.
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BeplleHHble ¢ AaHHONW KaTeropuei auitld. OTaenpHOl HOPMOH 3aKOHOAATENb
OrOBapHUBaJ HEBO3MOXKHOCTb 3aKJKUeHHUS Opaka ¢ AYLEBHOOOJbHBIMH 1J
JIMI «eBaHreJHUecKo-JI0TepaHCcKoro ucnopeganusa»!4. bpak pacroprascs no
npocbbe ONHOH M3 CTOPOH, ecau OyJeT A0Ka3aHo, YTO BTOPAasl CTOPOHA «JIMILHU-
Jachb ymMa WJAM HMeeT Mpunajaku OeureHcrBa»!5. B naHHoM caydae cTopoHa,
Tpebylollasi pazsoaa, o05i3bIBasach NpeABaPUTEIbHO 0OeCTeunTh colepKanne
JAPYroil CTOPOHBI, €cau OHa He o0Janasna WMYLLeCTBOM, JOCTATOUHBIM AJS Ca-
MOCTOSITEJILHOT'O COepKaHHUs.

2. Onpedenennole oeparuienus, Kacaroujuecs naciedcmeennoix npas. Bee
JyXOBHbI€ 3aBelLaHUsl AOJKHbI ObIJIH COCTABMASITLCS B «3JPaBOM yMe M CBeT-
Joit mamsitu»16. Takum o6pasom, nMpu3HaBaJHUCh HeJeHCTBUTENbHBIMH 3aBella-
HUsl «6e3yMHbBIX, cCyMaclleAlINX U yMaJHIIeHHbIX, KOTJla OHH COCTaBJIEeHbl HMH
BO BpeMsi noMewatenabcTBa»!7. MHTepecHo, UTO CBUAETE/H, YAOCTOBEPSIIOLLHE
MOJJIMHHOCTb 3aBellaHusl, HOJKHbl ObIIH TaKKe CBHUAETEJbCTBOBATH O TOM, UTO
B MOMEHT COCTaBJIEHHS JIMLIOM 3aBelllaHUsl OHW «HAUIIM €ro B 31paBOM yMe H
cBeT/ION namsATu»18, OnHaKo CaeiyeT OTMETHTb, YTO JHILA, KHMEIOLIHEe YMCTBEH-
Hble HeJ0CTaTKH», T.e. «0e3yMHble», He JIMIIAJJAUCh npaBa HacaenoBanusald. Ho B
TaKOM cJlyuae BblpaKeHHe COrJacusl UM O0TKasa OT BCTYMJIEHHs B HaC/AeACTBO
BO3/1araJjioch Ha OMeKyHa, Ha3HAaYeHHOro 3a AyLeBHOOOAbHbIM JHLILOMZ.

3. Oepanuuenus npasa na pacnopsioerue umyuecmsom. [IpaBo nonbzosa-
HUSI U pacrnopsi>KeHHus HMYILIeCTBOM MPHOCTAHABANBAJIOCH B CBSI3H C «AYILLEBHbI-
MM HeLyraMu», UHbIMH CJI0BaMH, MPHOCTAHABAUBAJNOCH <IPABO COCTOSIHUS»2!.

4. Oceparnuvenus, Kacaoujuecss d02080PHbLX U 00A3AMEAbCMBEHHBLX NPAB.
3anpeuiajsoch coBeplwlaTh OT MMeHHM «0e3yMHBIX M cyMaclledllux» Jio0ble
CHEJIKH, a UMEHHO: KyNJH-NPOAax«KHu, 3aiiMa, Nok/aaxH, 3anora. [Ipuem umyie-
CTBa Ha XpaHeHHe, COBEPLIEHHBIH NYIIeBHOOOAbHBIM JHLOM, TaKxkKe MPU3HA-
BaJsicsi HelelcTBUTENbHBIM22. COOTBETCTBEHHO JNaHHble JMIlA HE MOTJH BbICTY-
naTb CBUAETENSIMH NMPH COBEPLIEHUM IPaKJaHCKHUX CAEJ0K, TaK KaK CaMM He
MOTJIM MO 3aKOHY COBeplllaTh TakoBble23. OHM TaKxKe He MOIJIM CBHJAETebCTBO-
BaTh NMpPH COBEpUIEHUM HOTAPHAJbHO 3aBepsieMbIX FpaKjaHcKuX akToB?t. [leii-
CTBHE JOBEPEHHOCTH MPeKpallasoch MpU3HAHUEM J0BEpPHUTe/sl MM MOBEPEHHO-
ro «6e3yMHbIM WJM CyMaclleLIHM»25,

5. Ocparunenue yuacmus dannol kameeopuu 6 cydebrom npoyecce. [lo
YCMOTPEHHIO CYAbHU HJIH MO NpocbOe TSKYLUIUXCS He AOMYCKAJMHUCh K CBHAETENb-
CTBY «0Oe3yMHble W cyMacllealline», K CBUACTEJNbCTBY MO MPUCATOI0 — «caabo-
yMHble, He MOHUMAalOIHe CBATOCTH NpucArn». CocTosilHe MO OMEeKOl He MOr-
a1 ObITb MOBEPEHHbBIMHM B CcyJe. 3anpeulajoch yuyacTHe JHL, <JHIIEeHHBIX

13" Cson sakonos Poccuiickoit umnepuu. T. X. Ne 5, 37.
14 Tawm xe. T. XI. Ne 318.

15 Tam xe. Ne 373.

16 Tam xe. T. X. Ne 1016.

I7 Tawm xe. Ne 1017.

18 Tawm xke. Ne 1050.

19 Tam xe. Ne 1106.

20 Tam xe. Ne 1257.

21 Tam xe. T. IX. Ne 7.

22 Tawm xe. T. X. Ne 708 (npunoxenue), 1383, 1627, 2101, 2102.
23 Tawm xe. Ne 708 (mpu/aoxenue).

24 Tlomoxenue o HoTapuaabHo# uactu. CT. 81.

25 Cpon 3akonos Poccuiickoit umnepuun. T. X. Ne 2330.
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paccyika», B KauecTBe NMPHUCAKHBIX 3acenareneii?s. OTBeTunkKaMu B cyjae 3a
JAHHYI0O KAaTeropuio JHI Mo J6bM BonpocaM (Mo HCKOBBIM TsiKOaM, Mo Je-
JaM 0 Bpeje uaH yObITKAM, MPUUHHEHHBIM AYyIIeBHOOOJIbHBIMU, U T.I.) BBICTY-
nasu UX 3aKOHHbIE OMEeKyHbIZ7,

HMutepecHo, uto 3akoHogaresab Bo Bropoi nososuHe XIX B. copmupoBad,
MO CyTH, HOPMATUBHBIH MHCTUTYT oOecreuyeHus Mpas JHUIl, COCTOSABIIUX HA TO-
CyJlapCTBEHHOH cJayk0e, MOABEPTIIUXCA MCHXUUECKOMY pPacCTpPOHCTBY, a TakK-
JKe UJIeHOB UX ceMel. DTO OTAeJNbHBIH OJOK HOPM, PeryJanpoBaBIINi ocobbie
npaBa JAaHHOW KaTeropuu JHIL U UX ceMell. B 0OCHOBHOM 3aKOHOJAaTeNb OTHOCH-
TeNbHO TOCCIYKAUIUX, «TOJBEPTIINXCA CyMaclIecTBHIO», yCTaHABAUBAJ TNpa-
BHUJIA JIbTOTHOTO BBIXOAA Ha TMEHCHIO (Hampumep, BpeMsi HAaX0XKJIEHUS B «JOMe
yMaJHIIeHHBIX» 3aCUNTBIBAJNOCh B BBICAYTY JIeT JIJ51 Ha3HaueHUs MeHCHu28), yc-
TAaHABJUBAJNHUCh pa3Mepbl UX TEHCHOHHOTO obecrneueHnsi, OCHOBAHUS U MOPSAIL0K
BbINJIATHl €IMHOBPEMEHHbIX MOCOOMH U MEeHCUH ujseHaM ceMeld TaKUX YHHOBHM-
koB. ['locynapcTBo 6paso Ha cebs moaHoe JAUGO YAaCTHUUHOE, BPEMEHHOEe WJIH TO-
CTOSIHHOE MaTepHaJ/JbHOe coJaeprKaHue AYIIeBHOOOJbHBIX UMHOBHHKOB, TEM Ca-
MbIM B OuUepelHOH pa3 BbIAEJASAS CJAYyr TOCyJapeBbIX B KauecTBe
MPUBUJIETUPOBAHHOTO KJacca B 061IeCTBe.

Mcxons u3 BblllIeCKAa3aHHOTO CJENYeT, UTO «JAylieBHas 00/Me3Hb» WIN «Bpe-
MeHHOe HapylleHHe MCHXUUECKOTO 3/I0POBbS» COTNIACHO PYCCKOMY JT0PEBOJIO-
[IHOHHOMY 3aKOHOJATeJbCTBY JeJaJH ueJoBeKa HECrOoCOOHBIM K HEKOTOPbIM
BHJaM CJIEJIOK, 1aXKe B TeX CJAydasiX, KOrjaa 3TO COCTOsIHMe He ObIJI0 yCTaHOBJIe-
HO B 0pUIIMANBHOM MOpsJKe Kak, HanpuMmep, nNpu3HaHue 6Gpaka ¢ AyIIEBHO-
60MbHBIM HENEHCTBUTENbHBIM WJIH YAOCTOBEPEHHE TOAJHHHOCTH 3aBElLaHUA.
B ocranbHbIX caydasfix A8 MPU3HAHHUS CAEJNOK, COBEPIIaeMbIX «AYIIeBHOOOJb-
HbIMU», HeleHCTBUTEJIbHbIMH HEOOX0AUMO OblI0 yA0CTOBepeHHe UX OOJe3HEeH-
HOTO COCTOSIHUSI B YCTAHOBJEHHOM 3aKOHOM MOPSIKe.

Bosbine Bcero B 3akKoHe Co/eprKajoch MOCTAHOBJIEHUH 06 omeke W MOMeuH-
TeJbCTBE HAJl HECOBEPIIEHHOJETHUMH, KOTOpbIe SBJISIUCH U HELOCTATOUHBIMH,
M 324acTylo MexXJ1y co0010 COBEpIIeHHO He CBA3aHHBIMHU. B cBfi3u ¢ 3TUM orme-
Ka HaJ JUllaMH, CTPAJalolUMU TICHXUUECKUMH paccTpoicTBamMu, Oblna Mo-
CTpPOEHAa MO aHAJOTHU OTEeKH Haja MaJjoseTHUMHU. ONeKyH B MOJHOH Mepe 3aMe-
HsIJT cOOOH OmeKaeMOro BO BCeX cJydasixX, Korjaa HeoOXoauMoO ObIJI0 BOJIEM3bSIB-
Jenue OGOJBHOTO — yyacTHe B CyJde B KauecTBe HCTIA HJH OTBeTUYHKaA,
BbIpaXKeHHe COrJacusl UM OTKAa3 OT BCTYMJEHHS B HACAEACTBO U T.IN.

OnekyHCKOe 1e/0 HaXOAUJIOCh B PyKaX IeJ0T0 psiga aiMUHUCTPATHUBHBIX
U cyneOHbIX yupexKJeHUH, Nopoil COBepLIeHHO MexXAy co0010 He CBSI3aHHBIX: U
rybepHaTop, U JABOPSIHCKHE JeMyTaTcKue cobpaHus, U MellaHCKHe 0OIIecTBa,
u IlepBoiit nenaprament CeHata, U cynebHublil nenaprameHt CeHarta, U rpax-
JNAHCKUH KaccalluoHHbIH nemnapraMeHT CeHarta, u CHHOM, 1yXOBHblE KOHCHCTO-
pHUH BCEX XPUCTHAHCKUX BEPOUCMOBEJAHUH, H KPECTbSIHCKHE YUPEXJeHHUSA U T.J.

B cuay moBepXHOCTHOCTH HEMOCPENCTBEHHOU MPOLENypbl OCBUIETEIbCTBO-
BaHUS W JJIUTENbHOCTH TPHUHATHS OKOHUaTeJabHOro peineHusi B CeHaTe BO3HHU-
KaJjia BO3MOXKHOCTb 3JI0YNOTpebaeHU O CTOPOHBI 3aHHTEPECOBAHHBIX JIUIL, KaK

26 O6wee Yupexpaenue Cyneonnix Yerapos. Ct. 82; Yeras 'parkaaHCKOTO CyA0MPOM3BOJL-
crBa. Cr.cT. 45, 84, 246, 371; YcraB YronosHoro cynonpoudsoacrsa. Cr.cr. 83, 95, 704,
706.

27 VYecras paxnaanckoro cyaonpoussoactsa. Ct. 19; 3akon o CyaonpousBojacTse Ipax-
nanckom. T. XVI. Y. II. Cr. 34; CBon 3akonoB Poccuiickoit umnepuu. T. X. Ne 654, 686.

28 Cson szakonos Poccuiickoit umnepuu. T. 111, Ne 84,
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MpPaBHUJ/IO, CO CTOPOHBI MPSMbIX HAaCAeTHUKOB HMYILECTBA, TaK KakK MOMELleHHe
KOro-au60 B cyMmaclleallHi 10M, paBHO KaK M HauaJo MPOU3BOACTBA MO yCTa-
HOBJIEHUIO OMEKH, He MOJJeKaJo KOHTPOJIO CO CTOPOHBI MPeACTaBUTENbHON
BJIACTH M MPENO0CTaBJ/AI0Ch HA MOJHOE YCMOTPEHHE POJACTBEHHUKOBZ). YUUTHI-
Bast TOT pakT, YTO 3aKOHOJAaTes]b He 00s3bIBaJ NMPUCYTCTBOBAThb MPHU OCBHUJIE-
TeJbCTBOBAHUH MCHXHATPOB, 3aKNIOYEHHE He BCerjaa MOTJIO HOCHTb BIOJIHE
KOMTIeTeHTHbIH XapakTep. Oco60 3TO Kacasoch HEOJHO3HAUHbIX CAyyaeB Ny-
LI€BHbIX PACCTPOUCTB.

[Ipu BBI3AOPOBAEHUH JHIA MPOBOAUIOCH MOBTOPHOE OCBH/AETENbCTBOBAHUE
Takxe no obmum npaBunam. Pemenne CeHaTa O MOJHOM BbI3JOPOBJIEHUH JIH-
1a BJEKJIO 3a co00f BOCCTaHOBJIEHHE TMOJHOH 1€eCnocOOHOCTH JIMILA U, eCTeCcT-
BEHHO, 0CBOO0XK/1aJI0 ero U ero HMYIILeCTBO OT OMeKH.

Kpowme Ttoro, cyuiectsoBasa onpeaeneHHas KaTeropuaauus AylLeBHOOOb-
HBIX MO KJaCCOBbIM, HALHOHAJAbHbIM, HMYIILECTBEHHBIM, JAOMKHOCTHBIM KpHTe-
pUSM, TEPPUTOPUAJBbHON MPUHAAJEKHOCTH. J[aHHbBIE acMeKThl, B YaCTHOCTH,
BJAHSNN Ha CMelHU(UKY MPOBEAeHHS OCBHUIETeJbCTBOBAHUS HA MpeaMeT omnpe-
JeseHus JylieBHOH 00Je3HH, a TakKxKe elle Ha Ueablid psii MOMEHTOB, Kacato-
IIIUXCS MPaBOBOrO CTaTyca JAAaHHOHW KaTeropuu JIoJen.

3akononarenbctBo B XIX B. mpeactaBJ/siercss 10CTATOYHO MPOTrPeCcCHB-
HBIM /51 1yLEeBHOOOJBbHBIX, OHO CTaJo 00Jiee TYMaHHbIM M MeHee COCJHOBHBIM
no cBoeMy HasHaueHH10. [Ipoucxonua npouecc obpauieHus o0leCTBA K KHU3-
HEHHbIM npobJjemMaM AyUeBHOOONbHBIX IPaxK/AaH, UTO TOBOPHUJIO O COLMAIU3A-
MU 3aKOHOAATeJbCTBA TOTO BpeMeHH. Pa3dBuBanach TeHAEHUHS 3aULUThl U
obecrieyeHHsT HEMOCPeACTBEHHO MPaB U MHTEPeCcOB AYlLIEBHOOONbHBIX, a He Or-
paxKaeHus 00LLeCTBA OT «MOCATAaTEeNbCTB» C HX CTOPOHBI. DTO BbIPAKaAJOCh U
B MOBLIIIEHHOM HHTepece 3aKOHOJaTe sl K MPU3PEHHIO JHL, CTPaLaOUIUX MCH-
XHUECKUMU paccTpoiicTBaMH.

29 Cwm.: lllmeiin6epe. Cnyuaii u3 »)HU3HH 10Ma yMaduuleHHeIX B Morunese // Cyne6Hblii
BecTHUK. 1870. Ne 318. C. 1—-14.



