B.B. Cy6oueB*

Peaam3anmst 3aKOHHBIX MHTEPECOB AMUYHOCTH
KaK ITOKa3aTeAb IIPaBOBOM KYABTYPHI YYACTHUKOB
I PaBOOTHOLIEHUM

3aK0HHbIe UHTepechl, Oyayuu crnelupUuecKol NpaBoBOd KaTeropuem,
SIBJSIIOTCS OJIHOH W3 HauboJsiee pacnpocTpaHeHHbIX GOPM yA0BJAETBOpe-
HHUsl noTpeOHOCTEH M 3alpOCOB JHYHOCTH, NPEACTaBIAAT CO00I0 Pa3HOBHI-
HOCTb cyObeKTHBHOro npasa. [IpaBaa, MHOTHe CreLMANUCThl CXOASITCS BO MHe-
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HUH, 4TO «a1000e cyObeKTUBHOE MPaBo MmpecjaenyeT Leab YI10BJAeTBOPEHHUST TOro
WM HUHOTO HHTepeca, HO He Bcerja uHTepec obecrneunBaeTcsi NpeaocTaBaeHUeM
CyOBeKTUBHOrO npaBa»!.

Cam 3aKoHOJaTeNb JlaeT MHOTOUHCJEHHbIE OCHOBAHHUS K MOJOOHBIM 3aKJII0-
YeHHUsAM, ynorpebssis CJIOBOCOUETAHHUS «MpaBa U (UJAH) 3aKOHHbIE UHTEPECHhI»,
«TIpaB U OXpaHsieMbIX 3aKOHOM HHTepecoB». TakuMm 06pasoM, cyObeKThbl MpaBo-
TBOpuecTBa (CO3HATeNbHO UJAM (Gecco3HaTeNbHOZ) MPU3HAIOT, UTO HAPAAY C
CyObeKTUBHBIMU MPaBaMM CYLIeCTBYIOT U 3aKOHHble MHTEpPeChl, B CAydyae Ha-
pyLIeHUs] KOTOPbIX MOXKHO MPHOErHyTb K MOMOLIM KOMIETEHTHbIX FOCyAapCT-
BEHHbIX OPraHOB.

ITon 3aKOHHBIM JIMUHBIM MHTEpPecOM MpejJaraercsi NOHUMaTb CTpeMJeHHe
cy0ObeKTa Moab30BATHCS OMpeNeJeHHbIM COUMAAbHBIM OJAaroM M B HEKOTOPBIX
cayuasix oOpallaTbesl 3a ero 3allMTOl K KOMMETEeHTHbIM opraHaM. 3akoHHbIe
UHTepechl, KaK U3BECTHO, FAPAHTUPYIOTCS FOCYAapCTBOM B BUJE IOPUAUUECKON
JI03BOJIEHHOCTH, OTPaKeHHOH B 0O'beKTUBHOM MpaBe JUOO BbiTeKalolled U3 ero
obulero cmbicaa. M 3akoHHble uHTepechl, U cyObeKTUBHbIE MpaBa UMEOT 00-
IIMe YepThl:

1) npeanosaraloT yaoB/JeTBOpeHHe MaTepHaJbHbIX M AYXOBHBIX MOTpeOHO-
CTeH JINUHOCTH;

2) UMeIOT NMCMO3UTHBHBIA XapaKTep U HAXOAATCs B cdepe 103BOJEHHOTO
NpaBOMEpPHOTO MOBeJeHUs;

3) SABJSAIOTCS JAEHCTBEHHBIM CMOCOOOM YTpaBJeHHUs W BJUSHHUSA HA 0OIIeCT-
BeHHbIe MPOIECChl, CKAAAbIBAIOILIHECS U YK€ CJAO0KHUBIIHECS MPaBOOTHOIIEHHUS
MeXKJY CaMbIMH Pa3HOOOPA3HbIMU CyO'beKTaAMU;

4) onupatoTcs HA 3aKOH, Ha 0OBEKTUBHO CYILIECTBYIOIlee MPaBo;

5) onocpenyoT MpakTHUeCKH Bce cdepbl MPaBOBOH KHU3HU OOLIECTBA;

6) npuU3HaOTCA W 3alULIAIOTCS TOCYN1apPCTBOM.

Takum o6pasom, cyObeKTUBHOE MPABO U 3aKOHHBIH HHTepecC eCcTb omnpeje-
JIHHbIH cnoco0 MpaBOBOr0 peryJupoBaHUsl YU4aCTHUKOB MPaBOOTHOLIEHHH, Je-
)Kaluid B cepe N03BOJCHHOIO U aTPUOYTHUBHbLIH NMPAaBOMEPHOMY MOBELEHUIO
cy6'beKTOB.

Pasnnune cy6beKTHBHOrO NMpaBa U 3aKOHHOTO MHTepeca HaXOJAUTCS B MJO-
CKOCTH MPaBoOBO# N03BojsieHHOCTU. CyObeKTHBHOE MPAaBO MPEACTaBIsAET U3 cebsi
CJIOKHYIO J03BOJNIEHHOCTb, BO3BEACHHYIO 3aKOHOAATeJNeM B PaHr MPaBOBOH
B03MOKHOCTH. Cy6beKTUBHOE MPaBO €CTh J03BOJEHHOCTb BbICIllell KaTeropuu u
Mo CyTH Jesa LEeHUTCS yxKe He CTOJbKO CBO€H N03BOJEHHOCTbI), CKOJbKO BO3-
MOXXHOCTbIO, MpUueM 006s5i3aTeqbHO W0puanueckoil. baarogaps stomy cyobek-
TUBHble MPaBa, KAK U IOPUAUUECKHEe BO3MOKHOCTH, 00eCneuynuBaloTcsl KOHKpeT-
HOU I0pUAMUECKOH He0OXOIMMOCThIO (00sI3aHHOCTBIO) IPYTHUX JIHUIL.

Ecnu ke nmpaBoBasi 103BOJIEHHOCTb He UMeeT JUOO He HYKJAaeTcs B IOpH-
JMUEeCKH He0OX0AUMOM MOBEeAeHUH APYTHX JHUL KAaK ONpeaesJeHHOM MPaBOBOM
cpej/icTBe cBoero obecrneueHus, To JaHHas J03BOJEHHOCTb SIBJASIETCS MPOCTOH U
He BO3BOJMTCSl 3aKOoHOAATedeM B 0coOyl0 MPaBOBYI0 BO3MOXKHOCTb»3. B moc-
JIeJIHEeM cJydyae peub U UAeT O 3aKOHHbIX HHTepecax.

' Hoxpuna M.JI. Tpax1ancKo-npaBoBOoe peryJnpoBaHHe JUUHbIX HEHMYULECTBEHHbBIX OT-
HOLIEeHUH, He CBA3aHHbIX ¢ uMyllecTBeHHbIMU. CI16., 2004. C. 182.

2 OTMmeueHHOe CI0BOCOUETAHHE HUCMOAb3YeTCsl B CBSI3H C OTCYTCTBUEM KaKHUX-JHGO MosicHe-
HUH CO CTOPOHBbI 3aKOHOJATE/Isi OTHOCHTEIbHO CYTH YHOTPEOIsieMbIX UM «3AKOHHBIX HH-
TEPECOBY.

3 Maabko A.B. 3akoHHbIe MHTEpeChl COBETCKHMX TpakaaH: JIuc. .. Kaua. opun. nayk. Ca-
patoB, 1985. C. 70—71.
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Cyl1ecTBYIOT ¥ JpyTrue KPUTEPUU pa3rpaHUueHHsl CyObEeKTHBHBIX MpPaB U
3aKOHHBIX HHTEPECOB.

1. 3akoHHBIH HHTEpeC, B OTJIHUYHE OT CYyOBEKTHBHOTO MpaBa, KOHKPETHO He
3aKkpenJsieTcsds HOPMOH mpaBa, a JHllb el cooTBeTcTByeT. Hopma mpaBa mo-
JKeT OXPaHsIThb M 3aKPeNJsiTh CYlLleCTBOBAHHE CAMUX 3aKOHHbIX MHTEpPECOB B
[[eJIOM, HO He 3aKOHHBIH HHTepec B oTaenbHOCcTH. OTClona — M pasHasi cTeneHb
rapaHTUPOBAHHOCTH 0O03HAUEHHBIX UHCTUTYTOB.

2. Ecnu cy6bekTHBHOE MPaBO HOCUT WHAHBHYaJNbHO-OMpPeIeeHHBbIH Xa-
pakTtep (ompeaeneHbl HOCUTEJNb MpaBa, KOHTPAreHT, BCe OCHOBHbIE aTPUOYThI
noBejeHUsI — ero Mepa, BUl, 00beM, Mpejesabl BO BpeMeHU U MPOCTPAHCTBE H
T.M.), TO 3aKOHHBIH HHTEPEeC HOCHUT HepeaKo OOIIHH XapakTep, ero yA0BJETBO-
peHUue BO3MOXKHO TOJbKO depe3 0ObelHHEHHE BCeX YUYACTHUKOB KOHKPETHbIX
NpaBOBbIX MpeanucaHuit.

3. M1 cyObekTHBHOE MPaBo, U 3aKOHHbBIH MHTEpeC — 3TO MyTH YJOBJIETBOpE-
HUs norpebHOCTell Cy6BLEeKTOB mMpaBooTHoleHUH. OnHaKo cnocoObl obaananus
JKesmaeMbIiM 6J1arOM HaxXxOASTCS B Ka4eCTBEHHO PasHMuHbIX muaockocTsx. [lep-
Bblil — OoJiee TapaHTUPOBAHHBIH, BTOPOHd — Gosiee pacnpocTpaHeHHbIH, ecau
MepBOMY KOPPECNMOHAUPYET I0PUIHUECKH obecreuyeHHass BO3MOXKHOCTb, TO Ha
CTOPOHE BTOPOTO — JIMLIb HE3aMpPelleHHOCTb U COBOKYMHOCTb OMpeaeseHHbIX
(haKTOPOB U 0OCTOATENbCTB, CMNOCOOCTBYIOLIUX BEPOSITHOH 3allUTe.

4. JIoruuHO MpeaNnoJ0KHUTh, YTO OTJAHUYATHCS 3aKOHHbIA HHTEpec U CyObek-
TUBHOe MpaBo OyayT cnoco6aMu U opmMamu cBoeil peanuzauuu. Peanusauus
MHTEPECOB, MPHU3HAHHBIX TOCY/apPCTBOM CYIIIECTBEHHbIMH H 3aKpPErnJJeHHbIX B BH-
Je CyO'beKTUBHbBIX MPaB, 3aBUCUT MpPeKe BCEro OT KeJaHUsl U HaMepeHUH cyOb-
€KTa TMPaBOOTHOIIEHHH, OT €ro 3HaHUs CBOMX MpaB M 00sfi3aHHOCTEH. 371eCh Mpo-
MCXOAUT KakK Obl COTPYAHHUECTBO rocy1apcTBa U cyObeKTa MPaBOOTHOILIEHHUS Ha
noype OecrnpensiTCTBEHHON peanu3allid MPeloCTaBJAEHHbIX YeJ0BEeKY MpaB.

3akoHHbIe XKe UHTePeChl JUUHOCTH 001a1a10T «10Ka3aTeJbCTBEHHOH» DOp-
MOH peasiM3allud, KOTAA AJS UX BOMJOLIEHUS B JA€HCTBUTENbHOCTb CYyObEKTY
MPaBOOTHOLIEHHUH HEOOXOLHMO:

— 000CHOBATb NMPABOMEPHOCTb U 3aKOHHOCTb CBOUX HHTEPECOB U BbIJBHUIA-
€MbIX B COOTBeTCTBUM C HUMHU TPeOOBAHUN;

— CyMeTb HAaWTH 3aLIHUTY M BOCMOJAb30BAThCS €10 (OHA MOXKET MCXOAUTb OT
KOMIETEHTHbIX OPraHoB B cayuae MPU3HAHUS UMU 3HAUMMOCTH U MPaBOMEpPHO-
CTH BbIJBUTaeMbIX CyOBEKTOM TPUTSI3aHHUH).

Crenyer OTMETHTb, UTO peasiu3aldsi 3aKOHHbIX HHTEPECOB BO MHOIOM Xa-
paKTepu3yeT MpaBOBYI0 aKTHBHOCTb HAcCeJeHHUs, YPOBEeHb €ro NpaBOBOH KYJb-
Typbl. 3aKOHHBIH HHTepec, KaK yKe MoJAUepKHUBANOCh, He obecreueH KOHKpPET-
HOW l0puanUecKoil 0653aHHOCTBIO KOT0-1H60. DTO 3acTaBJasieT cyObeKTa HCKATh
npuemJeMble MyTH €ro peaJin3allid, coobpadys CBOM MOCTYNKH C MHEHHEM U
noTpeGHOCTSIMU KOHTPATeHTOB.

HMcxons n3 mMOChbIIKH, UTO JI0O0OH MHTepec, B TOM UMCJIe U 3aKOHHBIH, — 3TO
CTpeMJIeHHe MOJIb30BAThCS ONMpeeseHHbIM 64aroM, COCOOHBIM yI0BAETBOPUTD
noTpeOHOCTb, TO peanu3allusid 3aKOHHOIO0 HHTepeca — 3To JloOble mpaBoMep-
Hble AesiHUs cyObeKTa, MO3BOMSIOlINe eMy OCYIIEeCTBJASATh I0OPUAHMUECKH T0MYyC-
KaeMyl0 BO3MOXKHOCTb, He BXOASILYIO B MpaBoMouusi, objsekaeMmbie B popmy
CyOBEKTHBHOIO Mpasa.

OnpaBpaHo JiU OTHOCUTh JI060e MpaBoMepHOe JesiHHe, B TOM uucie u 6e3-
JeHcTBUE, K aKTaM peaJsju3allid 3aKOHHbIX HHTepecoB? bBesycaoBHo, na.

4 Cwm.: Haoun H.A. Cobp. cou.: B 10 1. M, 1994. T. 4. C. 112.
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Bo-nepsgblx, KpaliHe HEJOTUUHBIM BBITJAAEI0 Obl yTBEPXKIEeHHUE, COrNacHO
KOTOPOMY 3aKOHHBIH MHTepec MOKeT 3aKJlouaTbCsl B MACCUBHOU opMme MoBe-
neHust auia (6e3neldcTBUU), B TO BpeMsl KaK akKT peaju3alluid MoJoOHOro 3a-
KOHHOTO HHTepeca A0J2KeH ObITh BbIpaxKeH B IeHCTBUU. Bpsin nu neiictBUe MO-
)KeT ObIThb GOpMOH peanudaluu Oe3neidcTBUS.

Bo-smopeix, akT, caenyst JOTHKe KOHTEKCTa, — 3TO onpejeneHHass dopma
BbIpaXKeHHUs TMOBEJEHUS HOCUTEJs KOHKPETHOro uHTepeca. besneficTBue xe —
Jonyckaemasi 3aKoHOM (mpaBoMepHas) gopMma TOBeAEHUS JUIla, KOTOpas
BIOJIHE MOKET SIBJASITbCS aKTOM peasu3allid ero uHTepeca.

BwmecTe ¢ TeM moguepkHeM, UTO 3aKOHHbIH HHTepeC KaK TAKOBOH He HJeH-
THUEH, He ToXJecTBeHeH 6e3nelcTBUIO (KakK, BIpoueM, U JeHCTBHIO), OH Ha-
npaBJeH Ha obOnajaHHe couMaNbHbIM OaaroMm paau HeoOXOAMMOCTH yJOBJe-
TBOPEHHUS OCO3HAHHOH moTpebHOCTH. B Takom cayuae 6Ge3neficTBUE — HE CaMO
6/1aro, a JUllb NoBegeHuecKast popMa ero J10CTUXKEHHUS.

Peanuzauus 3aKOHHOr0 HHTepeca eCThb COBOKYMHOCTb CMOCOO0OB JOCTHXKe-
HUSl KOHKpeTHoro oJsara, a 6e3JedcTBHe — 3TO OJlHA U3 BO3MOXKHbBIX Pa3HOBHU/I-
HOCTeH aKTOB peasu3allid 3aKOHHbIX HHTepecoB. JIpyrumu ciaoBamu, 6e3nedi-
CTBHE HApsIAy C AKTHUBHBIM MpPaBOMEpPHLIM JdeHCTBHEM CyObeKTa siBJsSeTCS
dhopMoOil pa3BUTHS TOH BO3MOXKHOCTH (B 00IleM BHJE TapaHTHPOBAHHOH 3aKO-
HoZlaTeJeM ), KOTopasl HalpaBJ/JeHa Ha yJA0BJeTBOpeHHe MOTpeOHOCTH cyObeKTa
B 006J1aJaHUHl HEKHUM OJarom.

HMrak, akT peanusalvu 3aKOHHOro MHTepeca, OyaAb TO AelcTBUe MM Oe3-
JeficTBUe, HanmpaBJeH Ha oOJajaHue, NoJab30BaHUe TeM 6aarom, KOTOpoe cro-
COOHO yJIOBJETBOPUTb OCO3HAHHYIO MOTPEOHOCTb CyO'beKTa MPaBOOTHOUIEHHUS.
AXT peasu3aliy 3aKOHHOTO MHTepeca — 3TO MOTMbITKA €ro yJA0BJeTBOpeHHsl, 3a-
BUCSILLAST HEe TOJbKO OT BOJIeBbIX YCUJIHH caMOro cyo'bekTa, HO U OT COBOKYMHO-
CTHU COMYTCTBYIOLIUX JAHHBIM aKTaM (paKTOPOB U OOCTOSITEIbCTB.

CyliecTBOBaHUEe 3aKOHHOTO MHTEpeca W ero peasju3alusi — 1Ba PasHbIX sB-
Jgenusi. Ecau mepBoe CBSI3aHO JIMIIb ¢ HAaJUYHEM OCO3HAHHOU HEOOXOAHUMOCTHU
YIAOBJETBOPEHUST MOTPeOHOCTH, TO BTOPOe — C JessHHeM, HalpaBJeHHbIM Ha ee
ynoBaetBopenue. [IpuueM Bo3MOKHOCTb 0O03HAUEHHOTO JESHUS JaJieKo He
Bcerjga crnocoOHa MaTepuaau30BaTbCsl B CUJY «YylLleMJEHHOH» rapaHTUPOBAaH-
HOCTH 3aKOHHOTO HHTepeca MO CPAaBHEHHUIO C CyObeKTUBHBIM MPaBOM.

Cienyer OTMETHTb, UTO MCUXO(PHU3UOJOTHUECKHE OCOOEHHOCTH KaXKJ0ro W3
CyObeKTOB Pa3JiUuHbl, MOITOMY U yrnpaBJjeHueckass MHGOPMAILIHS, 3aJ0KEHHAs
B MPaBOBBIX MPeANHCAHUAX, BOCIPUHUMAETCSI HMH TMO-pa3HoOMYy. DTO 03Hadaer
HETOXK/JeCTBEHHOCTb PeaKLHUU pPa3/JHUHbIX YUYaCTHUKOB YIpaBJeHUs Ha OAHH U
Te ke TpeOOBaHUS MPAaBOBbIX HOPM, UTO OOyCAOBAUBAET AYyaJuU3M MpaBoMep-
HOTrO MOBeJIeHUsl MOoCJAeAHUX, HAXOASUIUI cBOe BbipaxKeHUe B ABYX GopMax:
YIOBJETBOPEHUU HUHTEPECOB, OTPAKEHHbIX B CYO'beKTUBHBIX MpaBax, B HeMo-
CPEJCTBEHHO 3aKpernJyeHHbIX MPaBOMOUUSAX CYOBEKTOB; YIOBJIETBOPEHUN 3aKOH-
HbIX UHTEPEeCOB, HAMIPSAMYIO He MOJYUMBIIUX TMOAMEPXKKH B yIpaBJeHUECKON
HOPMATUBHONU MH(OpPMALIMK, HO B MPUHLHUIE €l He MPOTHBOpeyYallluX.

Takum o6pa3om, akTbl peasu3auuu 3aKOHHBIX UHTEPECOB — 310 NpPOoJoL-
HCeHUE «HCUSHIUS HOPMAMUBHbLY NPEONUCAHUL 8 NPABOOMHOULEHUAX CYDDEK-
MO8, CBABAHHbLLE C HEAUHCUHOCMbIO PA3BUMUL KIPOCPAMMUPYEMbLX> NOCAEO-
cmeuil 8osodelicmaus nPaBoBuLX HOPM HA nosederue cybveKmos.

MoXHO TPHUHTH K BBIBOAY, UTO aKThl peasu3alMid 3aKOHHOTO MHTepeca
CBsI3aHbl ¢ MOTPeOHOCThIO 00/MaAaTh COLlMANbHBIM Oaarom; cnocob ke mpaso-
BOrO MOBEJeHHUSs, HANPAaBJEHHbIH HA JOCTHXKEHUE KeJaeMoro, onpejesaseTcs
paMKaMM MpPaBOBbIX MpeaNnucaHUi.
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Bwmecte ¢ TeM mpaBoBble HOPMbI YCTAHABJAUBAIOT JHUIIb FPAHUILBI MMpPaBoO-
MEepHBIX 1eHCTBHH cyObeKTa, He perJaMeHTHPYs MHOTOUHCJAEeHHble COLUAaNbHO
3HauuMble cnocobbl moBeaeHus. [IpaBoBasi akTUBHOCTb cyObeKTa (Kak W npa-
BOMepHasl collManbHasi aKTUBHOCTb) OMpejensieTcsi 3aKOHHbBIMH HHTepecaMH H
BbipaxkaeTcsi B popMe aKTOB HX peau3alud. AKTyasbHO 3aK/JIOUeHHEe O TOM,
4TO HOpMa TpaBa He MCUEPTbIBAET BCEX BO3MOKHBIX BAPHAHTOB MOBEACHUS
cyObeKTa U He crocoOHa OXBAaTHTb BCE ACMEKThI COLMANbHON »KHU3HHU, HYXK/al0-
iMecst B peryJasiuuu. 31ech He0OXOAUMO OTAATh JOJKHOE 3aKOHHBIM MHTepe-
caM, KOTOpbIe SIBJSIOTCS HHAMKATOPOM aJeKBAaTHOCTH BOCIPHUSATHSI yUaCTHHKA-
MH TpPaBOOTHOIIEHHWH CTHUMYJOB W OTpPaHMUEHHH, 3a/J0XKEHHbIX B J1000H
npaBoBOH HHGPOPMALHUH.

AKTbl peasiM3alui 3aKOHHBIX HHTEPECOB «JOMOJHSIOT> HOPMATUBHOE pery-
JINPOBaHHEe OOLLECTBEHHbIX OTHOLUCHUH, «TPOAOJKAsA» OCHOBHOE MpeJHa3HaueHHe
NMpaBOBbIX HOPM, M OJHOBPEMEHHO CBHMJETeNbCTBYIOT O HE0OXOAMMOM MOBeje-
HUM JIU1a, KOTOPOe CYUTAeT BO3MOXKHbBIM YIOBJETBOPEHHE CBOUX MPaBOMEPHbIX
HHTEpecoB cnocobOM, He MOJYYMBIIUM MPaBOBOe 3aKpernJseHHe.

3aKoHHble HHTepPeChl — JIOCTATOUHO HenpejcKadyemoe, CTUXHHHOe MpaBo-
BOE fIBJIEHHE, KOTOPOe 3aBUCUT KaK OT BHYTPEHHHUX MOTHBAIMOHHBIX YCTAHOBOK
cyObeKTa, TaK M OT AMHAMHUYHOH COBOKYMHOCTH BHEIIHHUX 0OCTOSITENbCTB, BJH-
SIOUIMX Ha MX yJaoBJaeTBopeHue. M3mokeHHoe HEOOXOAUMO 3KCTPaNoJHpPOBATh
M Ha aKTbl peasHu3allii 3aKOHHBbIX HHTEePEeCOB, KOTOpPbIE MpeflonpenesoTcs ca-
MbIMH pa3HbIMHU GaKTOpaMHu.

K sTuM dakTopaM MOKHO OTHECTH C/eaylollee:

— peaJsbHO CKJaJbIBalolllMecs KH3HeHHble YCJAOBHS, OnpesesasieMble BHell-
HUM BO3JleHCTBHEM cpelbl Ha cyObeKTa B MepUOJl peau3allud 3aKOHHbIX HHTe-
pecoB. DTO MecTo, BpeMsi, cnocod y10BJETBOPEHUS] 3aKOHHbIX HHTEpPEeCcoB, CTa-
TyC cyObeKTOB MPaBOOTHOLIEHUH, UX MOJOXKEHHUEe B 00LIECTBE U Macca JPYyrux
JIeTePMHUHAHT;

— JedcTBylollee 3aKOHO1aTeNbCTBO, BU/IbI MPABOBbIX PEKUMOB, OMpeie/s-
IOLWUX NPAaBOMEPHOCTb MOBeJeHUs1 CyObeKTOB B TOH MM HHOH cdepe;

— COOTHOLUEHHEe MEeXJy YCHJAHAMH, 3aTpaulBaeMblMU Ha peajH3alHI0 3a-
KOHHOTO HHTepeca, U MOJYUYEHHbIM Pe3yabTaTOM;

— H3MEHeHHe MCHXO0JOTHYeCKOro OTHOLIeHHsI CyObeKTa K KOHKPETHBIM MO-
THBALMOHHBIM YCTaHOBKaM;

— o0UWHUH YypOBeHb MPAaBOBOH KYJAbTypbl U MOTPeOHOCTEH JTHUUHOCTH;

— CTeneHb NMPaBOBOH 3aUIMIIEHHOCTH I'PakAaH U MX Bepa B BO3MOXKHOCTb
OTCTaWBaHMS CBOMX MPaB U HHTEPECOB U T.1.

Kak BHAHO M3 nmepeuncaeHHoro, GakTopbl, BO3AEHCTBYIOIIHE HA aKThl peaJH-
3alMH 3aKOHHBIX MHTEPECcOB, — caMble pazHooOpasHble. DTO CBSI3AHO C MHOTO-
aCMeKTHbIM XapaKTepoOM 3aKOHHBIX MHTePeCcOB, HX TPOHUKHOBEHHEM B pa3/HuHbIe
cdepbl NpaBOBOH KHU3HU 0OLIECTBA, CTOCOOHOCTbIO MOCJEIHUX BbICTYyNaTh B
KauecTBe BeJAYLLEro 371eMeHTa CaMOOPTaHH3alHH MPaBOBOH CUCTEMbI B IIEJIOM.
Byayun snemeHTOM camMoopraHu3alMu MPaBoBOH CHCTEeMbI 00L1eCTBA, aKThl pea-
JIN3A1lUK 3aKOHHBIX HHTEPECOB U caMHu Mo cebe MpeACTaBASAT HeJIUHEHHO pas-
BUBAIOLLYIOCS CHCTEMY, KOTOpasi MpoAyLupyeT dpakTopbl COOCTBEHHOH camo-
yNOPS/0UeHHOCTH.

AKTBI peasusalui 3aKOHHBIX MHTEPECOB — 3TO (opMa MpaBOMEpHOro MoBe-
JIeHHs, KoTopasi mpHeMJieT HOpMaTHBHOe, MO3UTUBHOE YMpaBJsiolllee Hauaslo.
Tem He MeHee CPOTHO3WPOBATH MOCAEACTBUS BAMSHUS KOHKPETHOH HOPMBbI, 3a-
JIOXKEHHBIX B HEH CTUMYJIOB M OTpaHHUYEHMH Ha MoBeJeHHe cyObeKTa, peasusylo-
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1ero CBOH 3aKOHHBIH HHTepec, — HeBO3MOXKHO. B 3Tom — u cusa, u cnaboctsb
MpaBOBbIX MpeanucaHnii. AKTbl peasU3alUuid 3aKOHHBIX HHTEPECOB 000raiatoT
najuTpy CpPeJCTB MPaBOBOrO BO3/NEHCTBUS Ha 0OlLIECTBEHHbIe OTHOLIEHUS, HOO
COOTHOCSIT CBOE BOTJIOLIEHHE CO BceMH (opMaMHU peasiM3allu npasa.

Onnako KOHKpEeTHbIH aKT peanu3allid 3aKOHHOTO HHTepeca He Bcerjga ajue-
KBaTeH HOpMe MpaBa, B obiieM Bue oOecreuuBalolleil ero cyiecTBoBanue. AKT
peasu3alMy 3aKOHHOTO MHTepeca B M3BeCTHOH Mepe «KOpPeKTHPYeT» BOMJOLLe-
HUE B JICACTBUTEJAbHOCTb a0CTPAKTHBIX MPABUJ MOBEACHUA, MO3BOJASA CYOBEKTY
«MaHeBpHpPOBaTb» B paMKax He3dampeluleHHOCTH. [IoMUMO cKaszaHHOro, akThbl
peanu3alii 3aKOHHOTO HHTepeca, He BCTymnasi B «KKOHPJAUKT» ¢ 3aKOHOM (160
9TO BBIBOJMT MHTEpEC 32 PaMKH «OXPaHSIEeMOro 3aKOHOM»), HAaXOAsATCS B MPOTH-
BOPEUYMH C aKTAMH PeaJU3aLUUH 3aKOHHBIX HHTEPEeCOB KOHTPCYOBEKTOB, UTO He
TOJIbKO CBU/JETE/IbCTBYET O JHAJNCKTHKE JIMUHOTrO, 00LLEeCTBEHHOTO U rOCylapcT-
BEHHOT0, HO U O CAMOMPOAYIIMPOBAHUH B3aHMMOHUCKIIOUAIOUINX IOPUAHUECKH 3HA-
YUMMBIX MOCJAEACTBUH /Il YUYACTHHUKA NMPABOOTHOLLIEHHH.

CBHIETENbCTBOM H3J0XKEHHOMY BbIle SIBASIIOTCSI MHOTOYMCJIEHHbIE T'PaX-
JLAHCKO-TIpaBOBble JOrOBOPbHI, CAEJAKH, KOTOPble M BbICTYNAIOT 3a4acTyl0 B Ka-
yecTBe aCMeKTOB peaJsM3allud 3aKOHHbIX HHTepecoB. HempoTuBopeunBocThb 10-
roBOPOB HOpMaM MpaBa ellle He 03HAYaeT MX COMMIAaCOBAHHOCTH MeX]1y cO00H,
6eCcKOH(pAMKTHOCTH, YHHPHULUMPOBAHHOCTH cocylllecTBOBaHUs. MoryT aefdcTBo-
BaTb JBa B3aUMOHUCKJIOUAIOUIUX JOTOBOPA MPHU HEMPOTHBOPEUHBOCTH 00YCJ/I0-
BUBIIEH UX HOpMe MpaBa.

Crnenyer OTMETHTb, UTO aKT peaju3allMd 3aKOHHBIX HHTEPECOB MOXKET
ObITb CBSI3aH HE TOJbKO C «HEIOCTATOYHOCTbI0» CYO'beKTHUBHBIX MpaB AJs y10B-
JIETBOPEHUA NOTPeOHOCTH yYaCTHUKA MPABOOTHOLIEHUH, HO U C HAPYLIEHHEM
JlaHHBIX MpaB, U B OOJbIIeH CTEMEeHW CaMHUX 3aKOHHBIX HHTepecoB. B 3Tom —
ele oJlHa CTOPOHA BOCMPOU3BOJACTBA 3aKOHHbBIX HHTEPECOB, JETePMUHHUPYIO-
IIIUX aKThl UX peasiu3alluu.

[IpouamiocTpupoBaTh MbICAb MOXHO CJAEAYIOIIMM NMpuUMepoM. B mepuon
BbIOOPHOH KaMnaHuu rybepHatopa Tynabckoll obsactu rp-H MaTBeeB, BKIIOUUB
TeJIeBU30P, BMECTO 3aMNaHUPOBAHHOTO KHHO(PUAbMA OOHAPYXKUJI TPaHCASALUIO
KoHilepTa neBuilbl A. [lyraueBoii, KoTopasi aruTupoBaJsa 3a OJHOTO M3 KaHIHU-
1aToB B rybepHaTopbl. I p-H MaTBeeB mocuMTas, 4yTo NMocTpajaan oT MPOU3BOIA
TeJeUHHOBHUKOB KaK norpebutenb nHpopmauuu. «OHHM yUIEMHUJIHN MOH 3aKOH-
Hble MHTepechbl U MPUUUHHUAM HPaBCTBEHHbIe CTpajaHHus, 0 UeM s M Hamucasa B
ucke». Cyn ynoBaerBopusa UCK MaTBeeBa M 0053as TEJIEKOMIMAHUIO BHIMJIATHTD
eMy JecsiTb MUHMMaJbHbIX OKJIaJ0B 3a MPUUMHEHHBIH MOpaJbHbIH ylepoo.

Takum o6pasom, oOpauleHue B CyA C MCKOBbIM 3asiBJieHUeM, OYAy4d ak-
TOM peaJM3allid 3aKOHHOTO HHTepeca rp-Ha MarBeeBa, ClpOBOLUUPOBAHO He-
BO3MOXHOCTbBIO OCYILECTBUTb €ro »Ke 3aKOHHbIH HHTepec.

AKT peasnM3allMd 3aKOHHOTO MHTEpeca MOXEeT MPUBECTH K I0PUIHUYECKH
3HAUMMBIM MOCJEACTBUAM (cyneOHble UCKH, AOTOBOPHI, CAGMKH, peanun3alus
J0OBIX MPAaBOMOUYMH B paMKaX KOHKPETHbIX MPaBOOTHOLIEHHH). DTH MOCAEACT-
BU$, B CBOIO Ouepe/lb, MOI'yT 00yCNOBUTb, CIPOBOLMPOBATL P/l A€SHUH, CTaBs-
IIUX LeJbl0 YJOBJAETBOPEHHE BHOBb BO3HUKIIUX MOTpeOHOCTEH.

BwmecTte ¢ TeM akKT peasu3aldyd 3aKOHHOTO HHTEpeca MOXKET HMeTb MeCTO
B paMKax o0luepery/ssTHBHbIX MPaBOOTHOIIEHUI M He 3aTparuBaTbh TPETbUX
JIUL, He TOPOXKAATb IOPUANUECKH 3HAUUMBIX MOCJAEJCTBUH, TOMHMO yJ0BJIETBO-
peHUsl COOCTBEHHbIX, STOUCTUUCCKUX HHTEPeCOB CyObeKTa.

5 Cwm.: )Koakaes C. Kouuept Ilyrauesoii npusHan HesakonubiM // Masectus. 2002. 10 anp.
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OtmeuenHasi cePUKa aKTOB peasu3alliid 3aKOHHBIX HHTEPECOB Moauep-
KHBaeT, UYTO CyO'beKTHBHbIe MPpaBa MOTEHIIMAJAbHO CMOCOOHBI YIOBJIETBOPUTH He
BCe MHTepechl, KaK U He BCe MHTePeChbl MOTYT ObITb BOMJOILEHB B CyObeKTHB-
HbiX npaBax. [TonoOublil «HeaoCTATOK», 00YCJAOBJIEHHbIH THHAMUKONH pa3BUTUS
obulecTBa, TeM He MeHee HeOOXOAUM JJs1 MPaBOBOH AKTUBHOCTH JIUUHOCTH, YTO
npeamnosaraer BO3MOXKHOCTb MPETBOPEHUS] B »KU3Hb MPABOMEPHbBIX HHTEPECOB,
KOTOpbIe BOTIJIONIAIOTCS B aKTaxX WX peasU3alllu.

3aKOHHble HHTepPeChl — UCTOUHUK MPABOBOH aKTHBHOCTH CyObeKTa U OJHO-
BpeMeHHO ee dopMma, NoA00HO TOMY, KaK HOpMa MpaBa eCcTb U UCTOYHHUK, U Pop-
Ma JelcTBUS mpaBa B obulecTBe. B naHHON CBfI3W cjaeayeT MOAUEPKHYTh, UTO
npaBoBasi KM3Hb CBsI3aHA KaK C yMopsiloueHWeM, TaK U C Je30pTraHu3almed co-
LUaNbHbIX CBsi3edl. BMecTe ¢ TeM BMOJHE OUEBUIHO, YTO AarKe Ne30praHu3alus
nocjaelHUX KOppeaupyer ¢ UHTepecaMu cyObeKTOB, KOTOPble HAXOASITCSl B J€CT-
PYKTUBHOM MPOTHBOPEUYUH. B 3TOM — MOrperHocTu nNpaBoperynasiTUBHbIX CPEICTB,
KOTOpPbIe, OJTHAKO, HMEIOT CBOUM CJIeJICTBHEM IOPHUAMUECKH 3HAUHUMble MOCTYMKH
cyObeKTOB, HalpaBJ/JeHHble HA YAOBJIETBOPEHHE CYLIeCTBYIOULUX NOTpeOHOCTe.
Paccnoenne nHTepecoB, pa3/UuHbd ypoBeHb MPaBOBOH KyJbTypbl B 00l1eCTBe,
HU3KUH ypOBEHb »KHU3HU OOJbBIIMHCTBA HAcCeJeHHUs — MPpUUMHA 1e30praHu3alluy,
KOTOpasi UMeeT MecCTO Ha (OHe COOTBETCTBYIOIIEH ero MpaBOBOH aKTUBHOCTH H
KOppeCcnoHAUpYIoLero el cnocoda peanu3aluid 3aKOHHbIX UHTEPECOB.

[IpaBoBasi akKTUBHOCTb — OJlHA U3 BaKHEHIIMX XapaKTEePUCTUK MPaBOBOH
JKU3HU 0011ecTBa, OO 3TO U €CTb CPEACTBA U CMOCOObI yA0BJAETBOPEHUsI CyObek-
TaMM MPaBOOTHOIIEHUH KOHKPETHBIX nmoTpebHOCTel U nHTepecoB. [IpaBoBas ak-
THBHOCTb — 3TO U KauecTBeHHbIH MOKa3aTesb MPaBOBOH KyJabTypbl 00LLeCTBa,
«IOCTYNHOCTU» MpaBa, OlLleHKU CTeneHU «3a0l0pOKPaTH3UPOBAHHOCTU» MPaBO-
NPUMEHUTENbHbIX CTPYKTYP U T.A. BMecTe ¢ TeM MeTonoJOTHUECKOEe 3HAUEHHE
JlaHHOH KaTeropuu He cjaeayeT npeyBeaununBathb. Ha nam Barasin, B.A. 3aton-
CKHH, COMOCTABMSISI KATerOPUM «IMPaABOBAsl XKU3Hb» U «PaBOBAsi aKTHBHOCTbY,
He COBCEM TOUeH B OlLleHKe TOT0, UTO «[paBoBasi aKTUBHOCTb SIBJASIETCS OJHUM
M3 BarKHEHIIHMX crocob0B MPaBOBOH »KHU3HU»S.

[IpaBoBasi >kH3Hb — 3TO 0ObEeMHAST KaTeropHusi, KOToOpasi CBHAETEIbCTBYET O
JNeficTBUM mpaBa B o0LlecTBe, 0 cnocobax yA0BJAeTBOPEHUS UHTEPECOB CyObekK-
TOB Mnpana, rae, 6eccnopHo, NpaBoBasi aKTUBHOCTb 3aHUMAeT MPUCYLLYIO el
Huiy. OnHaKo npaBoBasi aKTHBHOCTb HApPSAY C APYrMMH KaTEropusiMu opra-
HUYHBIM 3JIEMEeHTOM TIOTJIOIIAeTCs «MPaBOBOH KH3HbIO», OYAYUH, MO CIIpaBes-
JHUBOMY 3aMeuaHuio B.A. 3aTOHCKOro, XapaKTepUCTUKOH KaueCTBEHHOTO COCTO-
SIHUSI TMpPaBOBOH KU3HHU, ee KpuTepueM’. Bpsan Jau XxapakTepuCTHKaA
KAueCTBEHHOr0 COCTOSIHUSI 00'beKTa MOXKET BhICTyMaThb B posu crnocoba cyle-
CTBOBAHHUS MOCJAEHErO.

OueBuaHO, UYTO TPaBOBAasi aKTUBHOCTb CBUJIETENLCTBYET O Pa3JUUHBIX CTO-
poHax nNpaBoBOU KU3HU oOuLecTBa. [Ipu Gojee ke MpUCTANbHOM aHanu3e TO-
ro, 4TO nNpejacTaBJ/sieT coOOOH MpaBoBasi aKTUBHOCTb, Mbl yOeJaUMCs, UTO B OMpe-
JleJIEHHOM CMbICJIe OHa SIBJsieT cOO0H aKThl yA0BJIEeTBOPeHHsT cyObeKTaMU CBOUX
npaB, 3aKOHHbIX HHTEPECOB M UCMOJHEHUS BO3JOXKEHHbIX HAa HUX 00s3aHHO-
cteil. BHOBb 3aKOHHbIe HHTepechl JOJKHbl ObITb MOCTABJAEHbl Yy OCHOBAHHUS

6 3amonckui B.A. TlpaBoBasi akTMBHOCTb KaK crnoco0 MpaBoBOH JKU3HU M OOBEKT MpaBo-
BOJ TOJUTHKH: MO3NTHB U HeraTus // IlpaBoBas MOJIHTHKA M TMpaBoBas xu3Hb. 2005.
Ne 2. C. 31.

7 Tawm xke. C. 32.
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MPHU3MBl UCCIELOBAHUS MPUYMHHOCTH BO3HMUKHOBEHHS TEX WJH HHBIX MPaBOOT-
HOIIeHWH, CTeMeHH JAOCTHKEHHS MPaBOBbIMHU CPEACTBAMH 3aMJaHUPOBAHHOTO
pe3yJsbTara.

3aKOHHbIE UHTepechl, TAaKUM 00pa3oM, — BaKHel1las cOCTaBJsOLLAs Mpa-
BOBOH aKTHUBHOCTH cyObeKTa, KOTopas AeTaJHu3upyeT MpaBOBble MpeANnHcaHus,
OTHOULIEHHE JII0/eH K MpaBy, T.e. XapaKTepH3yeT YPOBEHb UX MPaABOCO3HAHUS U
npaBoBOH Ky/abTypbl. bosee Toro, 1anHas akKTUBHOCTb OCHOBBIBA€TCS Ha €/MH-
CTBe 0OLIEeCTBEHHBIX W JIMUHBIX HHTEPECOB.

3aKoHHble MHTepechbl — KaTeropusi nporuBopeunBasi. He karkablfi 3aKoH-
Hblll MHTEpeC MOXEeT W JOJKeH peasu3oBaThCsl. TO €CTECTBEHHO HACTOJbKO,
HAaCKOJbKO €CTeCTBEHHO M caMO MpaBo, OYAYUHM COBOKYMHOCTbIO BOJH YJEHOB
OJlHOTO 00l1ecTBa, B TO XKe camMoe BpeMs He cnocoOHO abCOMIOTHO MOJJHOCTBHIO
YIOBJIETBOPUTb HHTEpechl BceX M Kaxxaoro. [IpaBo — 3To KoMmpoMuce MexKI1y
CcBOOONOH M HEOOXOJMMOCTbIO KHTb B OPraHM30BAaHHOM 0O0IeCTBe, MOAUHHSAIO-
ieMcst eIMHbIM U 1Llesecoobpa3dHbIM ycTaHoBKaM. [IpuMepHo Ta ke cUTyalus
«HaO0J/01aeTCsI» U C 3aKOHHbIMU HHTepecaMHd. OHU — aTpuOyT aKTHBHOCTH yua-
CTHHKA MPaBOOTHOLIEHHH, OHAKO rOCyAapcTBO, OYAYUH MPHU3BAHHBIM oOecre-
UMBaTh HHTEpeChl Bcero 0OIEeCTBA, He BCErja AO0JMKHO <MOTaKaTb» 3aKOHHBIM
MHTEepecaM KazKaoro.

ITpaBoBasi MoJMTHKA, peanndyemasl B rocyiapcTBe, 10/MKHA COACHCTBOBATH
TOMY, UTOOBI KaKAbll aKTHBHO O0OPOJICA 3a CBOM 3aKOHHbIE MHTepeckl, UTOObI Ka-
JKJBIA OB yCAbIIIAH KOMMETEHTHBIM OpraHoM, JUO0 JpyrdM He MpoTHBOpeYa-
UM 3aKOHY croco00M BJHsI HAa KoHTpareHTa. CTeneHb rapaHTUPOBAHHOCTH
peasu3alMM 3aKOHHBIX HHTEPECOB — 3TO y:Ke chepa ONTHMH3aLUU MOCACTHHX,
0JIHAKO LIAHChl Ha OTCTAaWBaHHe CBOEH MO3WILHUH J0KHBI ObITh y BCeX.

TakxKe oTMeTHM, UTO aKTUBHAs MO3UILHsI B BOMPOCAX PeaJU3alHU OXPaHs-
eMbIX 3aKOHOM HHTEpPecOB — BaXKHbIH 3JeMEHT MpPaBOBOH KYJabTypbl 001leCTBa,
M MpaBoBasl MOJHUTHKA JOJKHA BCEMEPHO COJACHCTBOBATH TOMY, UTOOBI CyObeK-
Thl MPaBOOTHOWIEHUH 3HAJH, UTO 3aLLMULATh UJAH OTCTAUBATb OHH MOTYT M J0J-
JKHBI He TOJIbKO CBOM CyObeKTHBHbIE TpaBa, HO U 3aKOHHbIE HHTepechl. J{pyru-
MH CJ0OBaMH, MpaBoBasi MOJUTHKA JOJKHA 1aTh KaxK/lOMy BO3MOKHOCTb OBIThb
YCJBIIaHHBIM.



	Совет Журнал  № 4 2008_01

