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MopasbHO-HPaBCTBEHHOE OOOCHOBAHWME M €CTECTBEHHAas
IpUPOAA IPaBa YEAOBEKA Ha 3aIUUTY

qEJIOBeKy npucyue 4yBCTBO CaMOCOXpAaHEHHUsd. 9T0 UYBCTBO BJIO2KEHO
HpHpOﬂ,Oﬁ B 4eJIOB€Ka Tak I‘JIY6OKO, 4YTO HE€ OCTaBJdAeT €ro noyTu HHU-
Korjaa; 4eJioBeK CTpeMUTCd K CaMOCOXpaHeHulo, C OJHOH CTOPOHbI, HHCTUHKTHUB-
HO, a ¢ IprI‘OfI — CO3HaBag CBOe MpaBO Ha CylleCTBOBaHHUE. CosHaBast cBoe
npaBo Ha CylleCTBOBaHHUeE, YEJOBEK OrpaxaaeT ero OT 4yKoro nocdaraTtesabCT-
Ba, OT BCAKOIro He-rpaBa. Ho O4YeBHUJHO, UTO JedCTBUSI UeJloBeKa B 3TOH ccpepe

*

JloleHT Kadeapbl yroJoBHOrO npaBa U KpUMUHOJOIHH CapaToOBCKOrO I0PHUAMUECKOr0
uuctutyra MBJI P®, kanaunar opuainueckux Hayk.
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He MOryT ObITb Oe3rpaHHUHbl, UX OTPaHHUYEHHE JIEKHUT B cUCTeMe 00LlecTBa,
rocyjnapcraa.

A.®. Konn ormeuaJ, uto u3 cBOGOJHOr0 4esoBeKa, KOTOPbIH CMyTHO CO3-
HaeT cBoe (jus) W He XoueT 3HATh HUKAKOro (lex), nenaercs rpakaaHuH, UMeEIO-
IMHA TBEPAO 3aKOHOM OMpejeseHHble MpaBa U COOTBETCTBEHHO UM 00s3aHHO-
cti. MecTo Ge3arpaHMuyHOrO NMpPoOU3BOJMA 3aHUMAaeT rpaxaaHckas csobonal.

ITpaBo Heo6X0AUMOH 060POHBI MPH3HABAJNOCh ellle B IyOOKO# J1peBHOCTH,
B Erunte u ['peunn. Pumckoe npaBo naxe pacnpocTpaHsIoch B ONpeieaeHt-
sX MpaBa He0OXOAUMMOU 0OOPOHBI: OHO MPHU3HAETCSI CaMOW MPUPONOH uesoBe-
kaZ. M B Hawe BpeMmsi He ocnabeBaeT MHTepeC KAaK yUeHbIX, TaK U MPAaKTHKOB K
atoil mpobaeme. [IpaBy Ha HeoO6XOAMMYI0 0O0POHY MOCBSIIEHO HECKOJbKO OC-
HOBaTeNbHbIX MOHOrpagui. TeMm He MeHee B HayUHbIX H3AAHUSX JHIIb MOMYT-
HO, B CBSI3M C aHAJM30M HMHBIX aCMEKTOB YroJIOBHO-TPAaBOBOr0 xapakrepa 3a-
TparWBalOTCsl MOPaJ/JbHO-HPABCTBEHHOE COJeprKaHue M ecTecTBeHHas MpUpoaa
npaBa 4yesJoBeKa Ha 3alMTY.

[TonsTe HpaBCTBEHHOCTH naJjieko He GeccnopHo. B CmoBape pycckoro
S13bIKa 0 HPAaBCTBEHHOCTH FOBOPUTCS KAK O «paBU/IaX, PEryJUPYIOLIHX MOBeje-
HUe, TyXOBHbIEe W AyIIeBHbIe KauecTBa, HeOOXOAHWMbIe UeJOBEeKYy B 00IllecTBe, a
TaKKe BBIMOJHEHUE 3TUX NpaBua»3. B Apyrux uanaHusix HpaBCTBEHHOCTb OMpe-
nessieTcsl Kak «ocobasi popma 0OLLECTBEHHOTO CO3HAHUS <..> OJAMH M3 OCHOB-
HbIX CMOCOO0B Perynfalluu AeACTBUH UenoBeKka B 0OLLEeCTBE C MOMOLLbIO HOpM»L.

B nayuHo#l muTepaType U B MPaKTHYECKOM OOUXOJ€e MOHSITHSI <HPABCTBEH-
HOCTb» K «MOpaJib» noavyac yI'[OTp€6JIﬂ}OTCH KakK UJeHTHUYHbIC. ﬂ.ﬂﬂ HUX OTO2Ke-
CTBJIEHHUS €CTb JIMHIBHCTHUECKHME OCHOBAHHS, TaK Kak ¢ JaTuHckoro moralis
nepeBOAMTCS KaK HPaBCTBeHHbIH. BrnipoueM, HeKOTOpble yueHble ycTaHaBJMBA-
10T ¥ pasauuusi. C UX TOYKM 3peHHUs J1Ba TepMHHA, 0603HAUalOlLHe OJHO sBJIe-
HUe, YKa3blBAIOT HA MHOTO3HAUYHOCTb MOHSATHS. C OJLHOH CTOPOHBI, MOpaJb —
9TO pPeryJasitTop OTHOIJJeHI/If/’I, 9TO HpaBbl, €CTECTBEHHbIC CTPpEMJICHUSI He/JOBEKaA,
MaccoOBble MPUBBIUKH, MOJYUHBIIHE obllecTBeHHOe ono6penue. C npyroil cro-
pPOHBI, MOpaJib — 3TO MPOTUBOCTOSIHHE TPHUPOJE aKTHMBHOTO BOJEBOTO CyObeKTa,
0CO3HAIOILEro CBOIO aBTOHOMHOCTb, 3TO JIHUHOCTHOE M3MepeHHe 00llecTBa.

[erenb 3TH ABa acmekra MopaJ/id MPeBpPaTH/] B JBe CTyNeHH ee pa3BUTHS.
HpaBcTBeHHOCTD /11 HEro — 3T0 0Obluau, 6€cco3HaTeNbHO YCBOEHHbIE HHHUBU-
noM. B HpaBcTBeHHOCTH coBManaloT A0JKHOe (MpeanucaHHoe) U cyulee — dak-
THUecKoe noBejeHue Jgioaeid. Mopaab, mo ['eresto, 310 Kak 6bl KpUTHUECKAS
OlleHKa HpPaBCTBEHHOCTH (0ObluaeB, HpaBoB). B Mopaau cBobonHasi JUUHOCTb
CO3HATEeJAbHO HLleT BCeoOLLero 3aKoHa, Jexallero B OCHOBe HpaBoB. Besenus
MOpaJii HAUHHAIT PACXOJUTHCS C MOBCEAHEBHBIM MOpsAaKoM (cyuum). OnHako
MOpaJib KaK BblpakKeHue cyObeKTHBHOH BOJH ONsITb 00beKTHBUPYETCS, Mepexo-
JIUT B HPABCTBEHHOCTb, MOHUMAEMYIO KaK BOTJOILEHHe MOPaJbHOTO 3aKOHA B
ceMeHHbIX OTHOLIEHHSIX, TPaxKAaHCKOM 0OILEeCTBe, roCyiapCcTBe.

BI/I}lHMO, HY>KHO UCXOJAHWTb M3 €IHWHCTBA 4YEPT, NPUCYLIHUX 3THM MNOHATUAM,
TaK Kak U B HPABCTBEHHOCTH, U B MOpPaJH BblpaxKeHbl MpPeACTaBAEHHUs UeJoBe-
Ka o 1o0pe W 3Je, CIpaBeAJUBOCTH U OecrnipaBUH, AOCTOMHCTBE U yecTH. B Ha-
CTOHIJJ,ele CTaTbe MOpaJb U HPABCTBEHHOCTb MOHUMAITCA KAaK HWIAEHTHUHbBIEC,
uMest B BUJY cojlepxKaHue MO3UTHBHOTO MpaBsa.

Cwm.: Konu A.®. O npase nHeob6xoxumoii o6oponsl. M., 1996. C. 7-8.
Tawm xe. C. 11-12.

Oaxceeos C.H. CnoBapb pycckoro sizbika. M., 1981. C. 339.
Boaboit sHuukAONeauueckuii caopapb. M., 1997. C. 755.
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B nauane XX B. usBectHblil pycckuil mbicautenb [1.M. Hosropoaues npo-
pouns: «Ecau Poccus He MCMOJMHUT CBOEr0 HPaBCTBEHHOTO J0JTa, €CJAHW OHA He
OTpeyeTcsl OT HALMOHAJbHOTO 3rOM3Ma, €CAM OHA He OTKarkKeTcsl OT MpaBa CH-
JIbl U He TIOBEPUT B CHJIy TpaBa, €CJH OHA He BO3XKeJaeT HCKPEHHO M KPenko
IYXOBHOH CBOGOABI MU MCTHHbBI, — OHA HUKOTJ1a He Oy1eT MMeTb HUKAaKOro ycre-
Xa HU B KaKHX JleJlaX CBOUX, HU BHELIHHMX, HH BHYTPEHHHX»O.

CnycTsi MOYTH CTOJETHS, XKeJast TOCTPOUTh NMPaBOBOE TOCY1apPCTBO, MOJe3-
Hoe 111 cOOCTBEHHBIX I'paxKJ1aH, Mbl BHOBb MPH3bIBAEM K Bepe B CHJY Mpasa,
B JIlYXOBHOCTb Hapoja, HajJesich, YTO OH HUKOT/A He MOKJOHUTCS «30J0TOMY
Tesblly». CerojHs BbICOKHH HPABCTBEHHbIH aBTOPHUTET IOPUCMPYIEHLHUH yTpa-
UeH, UCCSKJIO JlOBepHe K HPABCTBEHHOH CHJie TIpaBa, ee BO3BbIIIEHHOMY U HJle-
aJbHOMY TMpeaHa3HauyeHHIo.

CooTHolleHWe MOpaJayd U MpaBa OTHOCUTCS K UMCJIY BarkKHeHIUHX BOMNPOCOB
TYMaHUTApHOH HAaYKH. YueHble OTMeUaloT, YTO B3aMMOJEHCTBHE MOpPaJU U npa-
Ba B coBpeMeHHON Poccun xapakrepusyercst MpOTHBOPEUHBOCTbIO MHeHHUH. On-
HU mosaraiot, uto Poccuio crnacer quiub uHepius ao6pa. Ha Bonpoc «Kakoe
npecTynJjeHHe Heab3sl ONpaBlaTh HUKAKUMHU 0OCTOSITENbCTBAMU?» — OTBeUa-
10T — u3meny Ponuneb. JIpyrue cunraior, uto Poccun mpucyin npoiecc yray6-
JIeHHs] HPABCTBEHHBIX HauaJ B MpaBe, XOTsl M OCO3HAIOT, YTO OH 3aTSIHYJCS BO
BpeMeHn’. TpeTbu OJHO3HAUHO OTAAIOT MPeANoYTeHHe HPABCTBEHHBIM L€HHO-
CTSIM, CTABSIT HOPMbl MOpaJu Bblllle pUanueckux. Tak, nucateabp A. Cosxe-
HULBIH yTBEP2KJaeT, UTO HPABCTBEHHOE HA4aJo NOJKHO CTOSITh BbilLle, UeM
topuandeckoe. «CrnpaBeasuBOCTb — 3TO COOTBETCTBHE C HPABCTBEHHBIM MPAaBOM
npexjae, 4eM C IOPUAHUECKUM»S, — MUIIET OH.

Buanmo, B UICTUHHOM 3aKOHe, OTBeUalolLleM CBOEMY Ha3HAueHHIO, IOPUIHU-
yecKoe M HPaBCTBEHHOE Hesb3sl MPOTHBOMOCTABJSATH. ECAH MOMOKHUTENbHBIH
3aKOH MJeT Bpa3pe3 C HPABCTBEHHbIM CO3HAaHHEeM 100pa, TO MOXKHO ObITb yBe-
pPEHHbIM, UTO OH He OTBeYaeT MPHUHILMNAM ecTecTBeHHOTO npaBa. CoOTBeTCT-
BEHHO MPaBOBOH MHTEpPeC OTHOCHTEJIbHO TAKHUX 3aKOHOB MOXKET BbIparKaTbCs
HE B COXpaHEHHWH, a B X NPaBOMepHOH oTMeHe?.

HNTtak, npaBo U HPABCTBEHHOCTb — 3TO MOHSITHSI TECHO B3aUMOCBsI3aHHBbIE,
a B MOJIOKUTEIbHOM 3aKOHe — coBnajatouive. CKkazaHHoe He 03HayaeT, YTO Mex-
Iy HUMU HeT pasnuuusi. Tak, B. CosoBbeB pas/uuns npaBa U HPABCTBEHHOCTH
cBOAMA K TpeM nyHkKTam: 1) «[IpaBo ecTb HU3IWIKN mpenes UAH ONpeaeSeHHbIH
MHHHMYM HPaBCTBEHHOCTH..»; 2) «[IpaBo ecTb TpeGoBaHUsA peaU3alUUd ITOTO
MHHUMYyMa, T.e. OCYLLECTBJIEHHUS OMpeaeJeHHOro MHHHMaJbHOro no06pa»;
3) «TpeboBaHHsl HPABCTBEHHOrO COBEPIUEHCTBA, KAK BHYTPEHHEro COCTOSIHHS,
npeanosaralT cBo60AHOe HAH 1006POBOJbHOE MCIMOJHEHHE...; HATPOTHB, BHEll-
Hee OCyLLeCTBJEHHE M3BECTHOrO 3aKOHOMEPHOro Mopsiika AOMycKaeT MmpsiMoe
MM KOCBEHHOE MpHHYKJeHHe..». CoelMHUB BMeCTe TPU HA3BAHHBIX MPHU3HAKA,
B. ConoBbeB nosyuus onpejeneHue npaBa B ero OTHOLIEHHH K HPaBCTBEHHO-
cru. «IIpaBo, — muuier oH, — eCTh MPUHYAUTEJNbHOE TpeGOBaHHUE peasn3alnu

5 Uwur. no: Coaosves B. Haunonanbuwlit Bonpoc B Poccuu // O6 06l1ecTBEHHOM Hjeale.
M., 1991.

6 Cwm.: Hapoenuykas H. Poccuio cnacer auib uepuus no6pa // Aprymentsl n $hakThl.
2006. Ne 3.

7 Iwbyaresckas O.M. HpaBcTBeHHbIe OCHOBAHHMS COBPEMEHHOT0 POCCHHCKOro nmpasa: ABTO-
ped. auc. ... a-pa topua. Hayk. Caparos, 2004. C. 4-5.

8 Coascenuyvin A. Kak nam o6yctpoutsh Poccuio // Komcomonbekas npasna. Crerl. BbIm.
1990. 18 cenr.

9 Cwm.: Coaosves B.C. HpasereennocTs u npaso // Cobp. cou. M., 1988. T. 7. C. 392.
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OMpefeJeHHOr0 MUHUMaJdbHOro go6pa, Uil MopsiikKa, He AOMYCKAaloLero 1u3Be-
CTHBIX MpOosIBAeHUH 3ma»10,

MopanbHo-HpaBcTBeHHOe 0O0CHOBAHUMe MpaBa 4yeaoBeKa Ha 3alLUTYy Mpef-
nosaraeTr XoTs Obl me3ucHoe ocseujerue 80NpPOCO8 paseparuierus mexncoy
HPpaB8CmMBeHHOCMbIO U npagom. B HayuHOH JuTepaType pasrpaHUueHne MexIy
HPaBCTBEHHOCTbIO U MPAaBOM MPOBOJMUTCS TaK: MpaBo OCTaeTcsl BO BHeEllIHeM, a
HPAaBCTBEHHOCTb — BO BHyTpeHHeM Mupe deqosekall. Ho korpa coenuusiiores
3TH JBa MOHSTHUS, TO MOXKHO FOBOPUTb O TAKOM MpaBe, KOTOPOe M3HAUYaJbHO
HPABCTBEHHO BbIpaxKaeT HJeH CIpaBeNJHBOCTH, CBOOObl, PABEHCTBA M HAa3bl-
BaeTcsl B TeOPUHU ecTecTBeHHbIM. HopMbl mpaBa, coaepxkaliiie MopaJabHble 11eH-
HOCTH, CTAHOBSITCS LIEHHOCTbIO KaK JJsl OTAeJbHOr0 4YejJoBeKa, Tak U AJs 00-
uiectBa B ueaom. M B 3ToM cMbicie MpaBo BbICTymaeT JeHCTBEHHbIM
CPeJICTBOM COLMAJNbHONW 3aIUIIEHHOCTH WHTEPECOB JUUHOCTH, OOHOBJEHHUS 00-
IIleCTBA B COOTBETCTBUH C HCTOPHUYECKUM XOAOM OOILIECTBEHHOTO Pa3BUTHS.

MopanbHo-HpaBcTBeHHOe 060CHOBAHUe MpaBa uyeJOBeKa Ha 3alUUTY eCThb
ocmbicAeHHas oyenka nocmynka wesosexa. OHO MOXKET paccMaTpPUBATLCH B Uiu-
POKOM U Y3KONPOGhEeccuoHarbHOM MOAKOBAHUU. B IMHPOKOM — ¢ TIO3UIIMHU MOHS-
THs1 1oO6pa W 3Ja, MpeacTaB/eHUs O ClpaBeVIHBOCTH, PaBeHCTBe, CBOOOE U J10-
CTOUHCTBE JIMUHOCTH. B y3KOM 3HaueHHWU — B KayecTBe OOILLECTBEHHOr0 H
IOPUAUYECKOr0 UHCTUTYTA (MHCTUTYT OOLLECTBEHHON 3alUThl, CAMO3aLLIUThI, He-
06xX0auMOH 060POHBI U T.J.) MO0 HAEOJOTHUECKON U I0PUAHUECKON MPaKTUKH
HEeMpPUKOCHOBEHHOCTH JINYHOCTH.

[IIupokoe moHMMaHKe MOPaJbHO-HPABCTBEHHbIX OCHOB MpaBa 4yeJoBeKa
Ha 3allUTYy MNpeanosaraetr 3HaHUe UCTOPHUYECKOH MPHPOIbl €CTeCTBEHHOTO
npaBa, ero 3BOJIOLUH U MPOsSiBJAeHUsS B coBpeMeHHbIX ycaoBusx. O.U. Lpiby-
JIeBCKasi MpaBUJAbHO yTBEP:KAaeT, YTO JHUHOCTH «BCerja MpUCylld KaK UyBCT-
BO cBOOOJbI, TAK U YYBCTBO CIPaBeAJUBOCTH, MOPSIIKA, OCHOBOH KOTOPOIrO SIB-
JsieTcsl YBepeHHOCTb B 3aBTpallHeM JHe, 0e30MacHOCTb M HaJeKHOCTb
CyLLeCTBOBaHUs» 2.

«EcTecTBeHHOe MpaBo BO3HMKAeT BMecTe C MEepBbIMH POCTKaMM uesoBeue-
CKOH OpraHM3aluMd U KYJbTYpPbl B BHUJAE HAMUCAHHBIX MPaBUJI WU TPaaULLUN
oOblyHOro npasa. Ero Tpe6oBaHusl CyLeCTBOBAJAU B MU(PAX, PEJUTHO3HBIX U
MOpaJbHbIX HOpMaTuBax»!3, OQNWH U3 MpeacTaBUTeNeH eCTeCTBEHHOH IIKOJIbI
npaBa, Apuctoresb, ellle A0 Halleld 3Pbl ONPeesi/l eCTECTBEHHOe MPaBO Kak
HpaBcTBeHHOe. OH HCXOJHO HaJeJsiJl er0 COOTBETCTBYIOILIeH abCOMIOTHOH 1IeH-
HOCTbIO, MOTOMY 4TO 3TO MPaBO MOBCEMECTHO UMeeT OJHO M TO Ke 3HaueHue,
HE3aBUCUMO OT TOTO, MPU3HAIOT JIM €ro JIOAH U KakK OHH ero TOJKYIOT. Apucro-
TeJb JaKe pasauuaeT ABa BHMJa CNpaBeJJHBOCTH: YPaBHHUBAIOLLYIO M pacrpe-
nensitoulyio. KpurepueM neppoil siBasieTcsi «apupMeTHUecKoe paBeHCTBO», cde-
poil mpHUMeHeHHsl 3TOr0 NpHHUKMNA — 00JaCTh FPaKAaHCKO-MPABOBbIX CHEJOK,
BO3MelleHus yuepba, HakKazaHus U T.A4. Pacnpenensionias cnpaBeaJnBOCTb
MCXOJMT W3 MPHUHILUINA «IeOMeTPHUeCcKOro paBeHCTBA», OHAa O3HauaeT JeJeHHe
o6wux 6Jar no A0CTOMHCTBY, NPOMNOPUUOHANBHO BKJIAAY M B3HOCY TOTO HJHU
UHOTO uJeHa oOuenus!s.

10 Conosves B.C. Ykas. cou. C. 382—383.

I Cwm.: Tpybeyroii E.H. Tlpaso u upascrsennocth. M., 1999. C. 45.

12 [[oibyresckas O.M. HpaBcTBenHble 0OCHOBaHHSI COBPeMEHHOro poccuiickoro npasa. Ca-
paros, 2004. C. 8.

13 Bauwunun B.A., Caavnuxos B.[1. ®unocodpus npasa: Kpatkuii ciosapns. CI16., 2000.
C. 156

14 Cwm.: Cagonos B.H. Tonutnueckue B3raaab Apucrorens // CounanbHO-MOJHTHUECKHI
KypHada. 1998. Ne 4. C. 181—-182.
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[Tosuuus Apucroressi, BnpoueM, Kak ¥ MO3UILUS PUMCKHX IOPUCTOB (Y J1b-
nuaHa), He orpaHUUMBaeTCs aHaJHU30M COLMAaNbHOH cnpaBeanUBOCTH. MHOro
BHUMAHHS OHM yAEJSIOT MPaBOBOH CNpaBeIJMBOCTH, TJle HAXOAUT CBOE OTpa-
JKeHHe HPaBCTBEHHO-MpPaBoBoe 0OOCHOBaHHWE MpaBa YeJ0BeKa Ha 3alLUTY.
B vactnoctu, B.C. Hepcecsinu, anaau3upysi Tpyabl PUMCKHX IOPUCTOB OTHOCH-
TeJbHO HUJeH MPaBoOBOH CNpaBeAJHBOCTH, MULIET, YTO MPaBo, KOTOPOe KTO-1HO0
CUMTAeT CMNpaBeAJUBbIM MPUMEHHUTb K JAPYroMy JHILY, JAOJKHO MPU3HABATHCS
u ais camoro ce6si. [IpaBo Kak pery/asTop 00L1eCTBEHHbIX OTHOLIEHUH 10J2KHO
BOMJOIATh B cebe ocoOeHHble MHTepechl W MPUTA3aHUs, OHU JOJKHbl HAalTH B
HeM M HajaJe)kauiue (MMEHHO — CrpaBeAJHUBbIe) MPHU3HAKH, YAOBJETBOpEHHUE U
3alUTy. TeM caMbIM, yTBep:K/aaeT aaJjee yyeHbId, oTaaBasg KaxXJA0My CBoe,
npaBoBasl ClpaBeAJUBOCTb JleNaeT 3TO €IUHCTBEHHO BO3MOXKHBIM, BCEOOUIUM U
pPaBHBIM /ISl BCeX MPaBOBLIM CMOCOOOM, OTBEPralolllMM MPHUBUJICTHH H YTBEp-
KAAlolKUM cBo6oay!b.

«Hopmbl ecTecTBeHHOTO MpaBa HEU3MEHHbl H BCceoOUIM TaK »Ke, KaK Co-
LMaJdbHbIA UAeasd, U TaK Ke Hejocsraembl 1Js peadu3aluu B KHM3HH. Ecrect-
BeHHOE MPaBO MOJAr0TaBJAHMBAeT OPTaHHU3ALlMOHHbBIE CTPYKTYPbI /s CaMblX pa3-
HOOOpa3HbIX GOPM Yea0BeuecKOro 0OLLeKUTHS, B HJleasie OHO CTPEMHUTCS CTaThb
HEKUM MOPSAKOM, KOTOPbIH OyaeT cob/at01aTbCs He B CUAY OOSI3HU HaKa3aHUs,
a MPOCTO B CHUNY MOHUMAaHHUs €ro HeoOXOAUMOCTH M PadyMHOCTH» 6.

ODTHYEeCKUH MOMEHT B €CTEeCTBEHHO-MPAaBOBOH KOHCTPYKIIMM MpaBa uyesoBe-
Ka Ha 3allUTy 3aKJI0YaeTcsl B TOM, UTO MPOHUCXOAHUT OlleHKA CYIIECTBYIOILEro
MOJOXKEeHHUsT C TOUKH 3pEeHHUs HPABCTBEHHOTO J0JKEHCTBOBaHWsA. bBosbuioi
BKJaa B 060CHOBaHHe 3TOH uIen BHec pycckuil mbicautenb [1.M. Hosropon-
ueB. OH cuMTaJ, YTO YeJOBEK BHAMT B MpaBe yCTAaHOBJEHHE, KOTOPOE 3aBUCHT
OT JINUHOH BOJIM U B TO Ke BpeMsl COCTaBJ/seT YacTb HPABCTBEHHOH cyOcTaH-
uun. [IpakTHueckas ctopoHa gaHHOTO moaxoja, coraacHo Hosropoauesy I1.M.,
BbIpaxkaeTcsl B MpoTecTe HPABCTBEHHOTO CO3HAHHUSI MPOTHB HEJOCTATKOB JleHCT-
Bylolllero npasonopsinka. BeiBog HoBropoaiesa sakstouascs B KOHCTAaTalHU
JIByX CYLLECTBEHHBIX MOMEHTOB €CTEeCTBEHHO-MPaBOBOH HJEH: HPABCTBEHHOH
OlleHKe TOJIOKHUTEeJAbHbIX yUpPEeKACHHUH U cTpeMyeHus K ¢uaocopckomy Hcce-
JIOBAHUIO OCHOB mpaBal’.

[I.M. HoBropoaues Takxe mnoJaras, 4To MOpaJb CTOJb »Ke HEeH3MeHHa,
CKOJIb MOCTOSIHHA CYILIHOCTb UeJ0BeKa: TO, YTO HPABCTBEHHO JJsI OJLHOTO UeJsO-
BeKa, He MOXKeT (He N0JKHO) ObITb 3THYeCKH 0e3pas3/MuHbIM [Js APYyroro.
[IpaBo ke (M mMpaBoco3HaHME) MOJABHKHO W U3MEHUHMBO, BMJAOTb O TOTO, UTO
npaBoO MOXKET NPOTUBOPEUUTh cebe WU Hjee CrpaBelUBOCTH!S.

Taknum 06pa3oM, NTOKTPHHA €CTeCTBEHHOro MpaBa C HU3MEHSIOUHUMCS CO-
Jlep’KaHueM BbipakaeT Helo mporpecca B MPaBOCO3HAHWM (M B MpaBe) NMpH
He3bI0JeMOCTH MPHHIMIIOB HPABCTBEHHOCTH, OCHOBAHHbBIX HAa TMPHU3HAHHM LIeH-
HOCTH W JOCTOMHCTBA JHUYHOCTH BCeX BpeMeH M HapoaoB. MHbIMU ca0BaMH,
NpaBo — MUHUMYM HPaBCTBEHHOCTH, H 3TOT «MHUHUMYyM», o [I1.M. HoBropoaue-
BY, MOXKeT ObITb pa3/uueH AJs pa3HbIX HCTOPHUECKHX BO3MOXKHOCTEH W 00beK-
TUBHBIX YCJAOBUH.

15 Cwm.: Hepcecany B.C. ®unocodus npasa: Yuebuuk aias sysos. M., 1997. C. 30—31.

16 Hcaes H.A., 3oromyxuna H.M. VicTopus MONHTHYECKMX H NpPaBOBbIX yueHuii Poccuu
X—XX BB. M., 1995. C. 328.

I7 Cwm.: Hoseopodyes [1.H. Beenenue B punocoduio npasa. CI16., 2000. C. 13.

18 Cwm.: Hukyauna O.B. Baactb u npaso B ¢uaocodbun [1.M. Hosropoauesa. M., 1992.
C. 87.
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Hopwmbl ecTecTBeHHOTO MpaBa aBTOPHUTETHBI BCJAEACTBHE CBOEH pa3yMHO-
cTu. «CylIHOCTh €CTEeCTBEHHO-MPABOBONH HJeM COCTOUT, MpeXK/Je BCEro, B ee
kputnueckoMm nyxe, — nuiier [1.M. Hosroponues. — Ona 3namenyer coboii He-
3aBUCUMBIH U CAMOCTOSITeJNbHBIH CyA HaJl MOJOKHUTEJIbHbIM MPaBOM, MPHU3bIB K
yCOBEpPLIEHCTBOBAHUIO U pedopMe BO MMsI HPABCTBEHHbIX Legaei»!9.

HoBroposiies crpemusics IOMOJHUTh MpakTuueckyio gunocopuio Kanra
OTAGJNbHBIMH MOJOXKEHUSAMHU dunocodpuu npasa [erejas U ycTpaHUTb TeM ca-
MbIM OJTHOCTOPOHHOCTb MX MOAX0A0B. D10 mobyauno Horopoamesa co3nathb
CBOIO OPUTHHAJIbHYIO €CTeCTBEHHO-NMPAaBOBYI0O TEOPHIO, KOTOPas BbiparkaeT yc-
TOHYMBbIE MOpaJibHble UEHHOCTH U M3MeHSII0LHecs 3aKOHOAAaTeabHble OCHOBBDI.
[1pu 3TOM pyCCKHIH MBICAUTENb aKTUBHO MCMOJMb30BAJ MHOTHE HaeH OamaeHCKOoN
IIKOJIbl HEOKAHTHAHCTBA20,

MopasbHo-HpaBCcTBeHHOe 060CHOBAHME TIpaBa uesJOBeKa Ha 3allUTYy B ee
IIMPOKOM TOJNKOBAHHUH Tpejrnosaraer XxoTsd Obl Te3ancHoe oOpalleHHe K HaesM
cBOOO/Ibl, B UACTHOCTH, TAKOH BarkHelllell ee cocTaBJ/siiollledl, Kak cBoboaa BO-
Ju. B 3T0# cBSI3W BHOBb 0O6paTHUMCSl K HCTOPHH BOMPOCA, KOTOpAasi OTpaKaeTcs
B Tpyadax pycckux ¢umaocodoB npasa. Paauiuies nomnaras, 4To He0OXOAUMbIM
JIEMEHTOM KarkKJA0T0 JesIHUs SIBJASIeTCS BOJIS: eCJHM HeT cBOOOAHOH Bosu?l, Her
u aesinust. M3 atoro Teauca MOXKHO caenaTh BbIBOJ, UTO 3aKOH MMeeT JeJo
TOJBKO C TAKUMU NeHCTBUSIMH, B KOTOPbIX MposiBaAsieTcss cBoOonHast Boas. [lpu
oTpeaeseHuH JUUHOCTH H HPABCTBEHHOro 3aKOoHA CBOOOJA W PaBEHCTBO Mpe-
CTABJISIIUChL JBYMSI CTOPOHAMHU OJHOTO M TOTO 2Ke MOHSITHUS: CBOOOAA SIBJSIIACH
OCHOBAHHWEM, PAaBEHCTBO — HEOOXOAUMbBIM YCJIOBHEM 3aKOHOMEPHOCTH BOJINZZ.

[I.1. HoBroponaues, kputukyss Kanra, cuuraJ, 4To ero KaTeropuueckui
UMIEePAaTUB HEMOJHO OTPaKaeT MOPaJibHY 0O0CHOBAHHOCTb MpaBa, OH OJHO-
CTOPOHEH B CHJY CBOell a6CcTpakTHOCTU. B cBoeM yueHUH KeHUrcOeprckKuil Mbl-
CJIUTE/b «CTPEMUTCS OMPeeauTb NPaBoO U FoCy1apcTBO B UX MOPAJbHOH OCHO-
Be, KAK OHU O00AXCHbL OblMb HA OCHOBAHUU YUCMIbLX 3AKOHO8 pasyma. <..>
MneanbHble HOpMbI, OTHOCSILIMECS K HUM, YCTAHABAUBAIOTCS UMEHHO 8 8uUdy
OCYUeCmMB8ACHUS HPABCMBEHHO20 3aKOHa»23,

Yto Ke KacaeTcsl HCTOUHHKA €CTeCTBEHHBIX MpaB, TO B HauaJe CBOeH Ha-
yunoil pesteabHoctu [1.M. HoBropoaues uckasa ux B KaTeropuueckoM UMIepa-
THBE, T.e. B BbICIIEM MOpa/jbHOM TpeOOBAaHHWH, KOTOPOE BbITEKAeT U3 CaMOH
npuponabl yemoseueckoro obwexkutus. [To [1.M. Hosroponuesy, pasymHoe Ha-
4aJo0 B JIMUHOCTH €CTh aBTOHOMHOE HpPaBCTBeHHOe HavaJso. Paszywm sBasercs
€IUHCTBEHHbIM HCTOYHUKOM HJAEH JOJAKHOTO, MOPAJbHOTO 3aKOHA, KOTOPbIH
npeacrapJisieT co60d (pakKT YUCTOrO CO3HaAHUS, OE3yCA0BHO, JOCTOBEPEH caM Mo
cebe U HE3aBHCHUM OT MCTOPHUECKOH HeoO6XoauMocTH. CYIIHOCTb MOpaJu Mpo-
siBJAsIeTCs] B ee opMaJsau3Me, MHAUBUAYyaaAU3Me U abCOMIOTU3ME, UTO BO MHOTOM
onpejaeasieT ee KPpUTHUECKY0 (DYHKIIMI024,

Bricuiee MopanbHoe TpeboBaHUe, MPUIOKEHHOe K chepe COLUANbHBIX OT-
HOLIEHUH, npuoOpeTaeT QPOpMy ecmecmasernHo20 npasa, T.e. HEU3MEHHYIO Hjle-

19 Hogeopodyes .M. Kaut u Tereib B MX yUEHHSIX O MpaBe M FOCYyAapCTBE: ABa THIHUEC-
KHX MOCTpoeHusi B obmactu ¢unocopun npasa. M., 1901. C. 150.

200 >Kyxos B.H. Hosropoaues I1.U. // Pycckaa ¢uaocodus: Caosapb / [Toa o6ul. pex.
M.A. Macauna. M., 1995. C. 327—329.

2l Cwm.: Paduwes A.H. VIs6paunble humocodekue counnenns. M., 1949. C. 240.

22 Hoseopodyes [1.H. Kant u Tereqb B ux yuyenusix o npase u rocynapcrse. C. 109—110.

23 Uurt. no: Hoseopodyes [1.H. Hpascteennas npobaema B duaocopuu Kanra. M., 1903.
C. 25.

24 Tam xe. C. 5, 28.
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aJbHYI0 HOPMY C MeHsitouiuMmcsl cofepxkanveM. Kak Obl HM OblJIM pas3JiHuHBbI
TOJIKOBAHMSI HUJI€M eCTECTBEHHOrO NMpaBa, cuuTaer Gpuaocod, Bce ee CTOPOHHUKU
CXOASITCS B OJIHOM, UTO OHA TMOJApPa3yMeBaeT COBOKYMHOCTb TAKHX MPAaBUJI WU
HOPM, KOTOpble 00si3aTesqbHbl caMU No cebe, HE3aBUCHMbI OT KaKoro Obl TO HH
OblJI0 BHEIIHEr0 3aKOHOJAaTeNbCTBA UM aBTOPUTETA.

MoxxHo cnesnath BbIBOA O TOM, UTO s KaHTa ectecTBeHHOe MpaBo sIBJS-
eTcsl MOHSATHEM HJeaJbHbIM U HPAaBCTBEHHBIM, a CJe/]0BAaTeJbHO, BEPXOBHbBIM
MPUHIUTIOM BCsiKoro 3akonomartesnbctBa. [1.M. HoBroponues xe yrBep:xkmaad,
UTO COJlep2KaHHEe eCTECTBEHHOr0 MpaBa MEHsIeTCs OT 3MOXH K 3M0Xe, XOTS caM
(haKT ero HaJauuus O6eccrnopeH.

[I.M. HoBropoaues cTosiq HAa MO3UUUKU NPU3HAHUS POPMATbHOIO U (PaAKTH-
yeckoro otecrneueHnst cBOOOAbI HHIMBHIOB MPaBOM: 1leJb NpaBa — 0XpaHa CBO-
00/1bl, OHAKO MOJb30BaHHE 3TOH CBOOONOH MOXKeT ObITb COBEpIUEHHO MmapaJu-
30BaHO HENOCTATKOM cpeacTB. BoTr mouemy, HecMOTpPSl Ha TO, UTO 3ajadyedl U
CYILIHOCTBIO MpaBa sIBJASETCS OXpaHa JHUUHOH CBOOOJbI, HE MeHee BaKHA M BO3-
MOKHOCTb OCYILECTBJIEHUS] 3TOH 3a4a4yu — 3a060Ta O MaTepUadbHbIX YCJAOBHUSX
cBoOobl. Pentenue nanHo# npobGsaembl, 3aKjatouan yueHbld, JOJKHO B3SIThb Ha
ce0s1 rocynapcrso. OH mucas, 4yTO «CYUIHOCTb €CTeCTBEHHOro MpaBa 3ak/awua-
eTcsi, npex/jae BCero, B CTpeMJEeHHH K HauboJiee ajleKBAaTHOMY COTJIaCOBAaHHUIO
HauaJ cBoOOJbl U COJNHAAPHOCTH, K YTBEPXKACHHIO MOPSAKA, MPU KOTOPOM HH-
NMBULyadbHas cBobona He OyAeT HAXOAUTbCS B MPOTHBOPEUHH C HEOOXOAUMOH
I 001ecTBa COMHUAAPHOCThIO, 00OleCTBEHHAs YNOPSA0UeHHOCTh He OyaeT
OCYULLeCTBJSATbCS 32 CUET OrpaHUUYEHUs] HHAUBUAYANbHOH CBOOOABI»25.

Takum ob6pasom, ecTecTBeHHOe MPaBO KaK MpoucTeKalollee U3 MPHPOb
yes0BeKa, YeJ0BEUeCKOro pa3yma, BCeoOUIMX MOPaJbHbIX MPUHLHMIOB CAYXKHT
MOpaJ/JbHO-3THUYECKOH, HPABCTBEHHOH OCHOBOH 00OCHOBaHHUsl MpaBa YesoBeKa
Ha 3aUIUTYy B €e LMHUPOKOM MpodeccuoHanbHOM TONKOBaHHWU. B coBpemeHnHOM
obliecTBe 0co60e HpAaBCTBEHHOe 0OOCHOBAaHMe MpaBa rpax<J1aH Ha 3alLUTYy MO-
JKET pacCMaTpHUBATLCH B KAUECTBE MACONOTHUYECKOH W IPHUAHUYECKON rapaHTHiH
HENMPUKOCHOBEHHOCTH JIMUHOCTH.

HaponHoe co3HaHue HCMOKOH BEKOB MPOSIBASIO MOHUMaHUe HEOOXOLUMO-
CTH HCMOJb30BATH 3J10 B 60pb0Oe CO 3JI0M, a Belb HHCTUTYT OOCTOATENbCTB, MCK-
JI0YAIOIUX NPEeCTyNHOCTb AesiHUs, laeT YeJOBeKy MpaBo «yOUBATb» MPH OMpe-
JleJIeHHBIX CUTYalMUsX, CBA3AHHBIX C 3AILUTON cebsl UAM APYTUX JHI, €CIH 3TO
NoCSAraTebCTBO ObIIO COMPSIXKEHO ¢ HACHJIHEM, OMACHBIM /51 KH3HU 000POHSI-
I0llerocst MM ApPyroro Juua, JuO0 C HeMOCPEeACTBEHHOH yrpo3oil mpUMeHeHUs
takoro Hacuausg (4. 1 ct. 37 YK P®). III. MouTeckbe BbIpasus 3Ty Ke MbICIb
npefesbHO MPOCTo U TouHO: «Ecan pagdymHoe CyLIeCTBO MPUUHUHHUJIO 370 APYro-
My pa3yMHOMY CYUIECTBY, TO OHO 3aCJY>KHBaeT, YTOObI €My BO3/1aJU TAKHM Ke
o6pa3om»26. B To ke BpeMsi, KaK 4YeTKO U KOPOTKO ONpeaesu aHTMJIUHCKUEA (u-
qnocop P. BskoH, «BcsiKasi HACHAbCTBEHHAs Mepa UpeBaTa HOBBIM 3J0M»27.

Kak cBuaeresbcTByeT HCTOPHS, UeJOBEUECTBO HA MPOTSIXKEHUH Thicsiuese-
THH MbITAA0Ch TakKxKe BbipaboTaTb KPUTEPHHU HCMOJb30BaHMS 3TOro Mpana.
CHauaJsia COOTBETCTBYIOIIHE MPaBUIa OMpeNesaiuch HOpMaMH MOpPaJIH, C MOs-
BJI€EHHEM TOCyJapcTBa — HOPMaMH MpaBa, XOTSl HPABCTBEHHOCTb MpPOA0JKaJA
M TPOJMOJKAET BJAMSATH HA MPHUMEHeHHe 3TOT0 MHCTUTYTa. [losaTomy, mpusHaBas

25 Hoseopoouyes I1.H. HpascTBennblit naeannsm B puiocoduu npasa. K Bornpocy o Bo3po-
KaeHuu ecrtectBennoro npasa. CI16., 1902. Ku. 2. C. 286.

26 Monmeckve 111.J1. O nyxe 3akonos // W36p. npoussenenus. M., 1955. C. 164.

27 PagyMm cepjala: MUD HPaBCTBEHHOCTH B BbICKa3blBaHUsAX M apopusmax. M., 1989. C. 327.
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MpaBO Ha 3alIUTY €CTECTBEHHbIM, MPUPOXKAEHHBIM, BCE U BCErja HCKaJIU ee
nmpesenbl, KOTOpble HE TOJAbKO CTABUJIMCh 3aKOHOM, HO M BbITEKaJaH (MOXKeT
ObITb, MPEXK/Je BCEro) U3 HPaBCTBEHHBIX BO33PEHUH.

B HekoTophIX ciayuasix AesHHe, XOTS U UMelolee HEeKOTopble (opMasbHbIe
yepThl MPeCcTYNHOCTH (HampuMep, Nojo0HOe J1esiHHe B HHbIX 0OCTOSITeNbCTBAX
MO2KeT ObITh 3aMpelleHo YroJOBHbIM 3aKOHOM MOJ Yyrpo30# HaKa3aHHs), He MO-
JKeT SIBJASTHCS MPECTyNJeHueM B CUJY TOTO, YTO 0OCTOSITENbCTBA, MPU KOTOPbIX
OHO COBEPLUEHO, MPEAYCMOTPEHbl YrOJOBHBIM 3aKOHOAATENbCTBOM KaK HCKJIIO-
yaluue NpecTynHocTb AesiHusl. B To xKe BpeMsi NpHUMHbBI, MO KOTOPbIM Takue
JlesTHUsI, XOTSl U CXOJHble C TMPecTynaeHUsIMH, BbIHECeHbl 32 paMKH MpecTyrnJe-
HUH, SIBJASIIOTCSI, MO CyTH, MPUUKMHAMHU HPABCTBEHHOIO Xapakrepa.

Crnenyer OTMETHTb, UTO B CHJYy COLLMAJbHO-MPAaBOBOH MPUPOJAbI AaHHbIE
00CTOATEeNbCTBA NMPEBPALLAOT COOTBETCTBYIOLLee AesHUe, Aaxe oOJjanatllee
hopManbHbBIMU BHELIHUMH YepTaMHU MPecTymJeHUsl, B 0OUEeCTBEHHO MOJe3Hoe,
NMOCKOJIbKY MPHUUMHEHHE ONMPENeJEHHOI0 Bpeaa KOMNEHCHPYETCs MOJe3HbIMH
NOCJAeACTBUSMU A1 JUUHOCTH, 0OLleCTBAa U FOCYAapCcTBa, BbITEKAIOUIUMH U3
(hakTa coBeplIeHHs JAaHHOTO JIesIHUS, a CJAe/0BaTe/NbHO, SIBJASIOTCS HPaBCTBEH-
HbIMH.

C TOUKHM 3peHHs] HpABCTBEHHOrO COJEpPKaHHUsl MPaBO HA 3alLUUTY BbICTyMa-
eT HeoTbeMJeMbiM (PakTOpoM OOLLeCTBEHHON »KHU3HH, HOO CBSI3aHO C AKTHUBHOMH
JKU3HEHHON Mo3ulUell U NesiTeJbHOCTbIO YeJ0BeKa, CTPeMsILerocss K co3naHuio
Haubosee MpUeMaeMbIX U 6€30MaCHbIX YCJAOBHH UeJOBEUYeCKOro 0OILeKUTHs2S,
Mcnonb3oBanue TakKUX CPeNCTB 3alIUThl CTAHOBUTCS COIHAJbHO OMpPaBAaHHBI-
MH JIMIIb KaK OTBeTHAsl peakIldsl Ha coBeplliaeMoe B OTHOUIEHUH YesJoBeKa Ha-
cuaue Jub0 MpecTynHoe MocsAraTeqbCcTBO HAa COOCTBEHHOCTh U 6€30MacHOCTb
rocyaapcraa.

Bes uHcTHTyTa 06CTOATENBCTB, UCKAIOUAIONIUX MPECTYMHOCTb JAesdHHUs, KO-
TOPbIH SIBJAsSIeTCSI CBOCOOPA3HBIM CPEACTBOM MpeaynpexKAeHUs MpecTynaeHui,
YroJI0BHOE MpaBo OblI0 Obl HE MOJHBIM M He BbIMOJHAAO Obl CBOUX (PYHKIIHH B
TOH Mepe, B KaKOH 3TO He0OXOAUMO 00LLeCTBY, TOCY1apCTBY.

28 Cwm.: Kapney M.H. Yronosnoe npaso u stuka M., 1985. C. 120.
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