TOUKH 3PEHUs] UX COOTBETCTBUSI OCHOBAM KOHCTHUTYILMOHHOTro cTtposi Poccuiickoi
denepauuu. [lpyuem onHUM M3 OCHOBAHMH JOMYCTHMOCTH 3amnpoca siBasieTcsl MHe-
HHe 3asIBUTEJS1 O HEBO3MOXKHOCTH MCMOJHEHHS TAKOTO pelleHUsT BCAeACTBHE ero npo-
THBOpeuusi ocHoBaM nyb6auuHoro npasonopsiika Poccuiickoit @enepanuu [30].

C yueToM CKa3aHHOTO MOXKHO YTBepxK/J1aTb, UTO OTeUeCTBEHHAs AOKTPUHA KOH-
CTUTYUHOHHONH MIEHTHUYHOCTH, MOCTpoeHHass Ha no3uuusax KonctutryuuonHoro Cyna
P® no nosBoay ucnonnenus pewennid ECITY, Hauana dopmupoBaTbesi B COCTOSIHUU
KOH(JIMKTA MeXK/y HAllMOHAJNbHbIM W HAaJHALUMOHAJIbHLIM MPAaBOM C LIeJbI0 €ro J1e3-
CKaJlallMi U MoUcKa nyTel aaJjbHellero rapMOHMUHOrO COCYIIeCTBOBAHUS MPABOBbLIX
CHCTEM M HafpapJeHa Ha cOXpaHeHHe KOHCTUTYLUHOHHOIO CyBepeHHUTeTa rocy1apcTBa
npH yCJOBUHM 0COOOI0 BHUMAHHE W yBAaKEHUs HAAHALIMOHAJIbHbBIX OPraHoB K 6a30BbIM
9JeMeHTaM HAallMOHAJbHOH KOHCTUTYLLMOHHOH MJIEHTHUYHOCTH.

CraBuTb TOUKY B (OPMHUPOBAHUM POCCUHCKOH MOKTPUHBI KOHCTHUTYILMOHHOH
MJIEHTHYHOCTH He MPHUXOAMTCS, CKOpee MHOroTouMe, Kacalolleecs ee jaaJbHeiliero
TEOPETUUECKOr0 OCMBbICJeHHUST U MpakTHuyeckod peaausaunu. O6 3TOM CBUAETE/b-
CTBYIOT cobbiTusi 2022 1., cBsi3aHHbIe ¢ BbIXOAOM (HckiatoueHuem) Poccuun u3 Coera
EBponbl U npekpauleHuem ee cratyca Boicokoit JloroBapusatouteiicss CTOpOHbI
KoHBeHIIMM O 3alllMTe MpaB yeJoBeKa U OCHOBHbIX cBOOON [31, ¢. 39]. B cBsidu ¢ aTuM
Poccust BHecsia B psiji 3aKOHOB HU3MEHEHHs, CBSI3aHHbIE C HEUCTOJHEHUEM pelleHUi
ECITY, BerynuBmux B cuay nocqae 15.03.2022 [32; 33]. Kpome Toro, no uHuiimaTupe
[Ipesunentra PP Ob11 npunsit PenepanbHblili 3aKOH, coriacHo Kotopomy ¢ 16.03.2022
npeKpallaT 1eUcTBUe B OTHOWeHUH Poccuiickoil Penepaiuu psj MeK/1yHAPOAHbIX
noropopoB Coseta EBponbl, B Tom uucjae KoHBeHLMSI 0 3aUluTe MpaB yesoBeKa U
ocHOBHBIX cBoOOa 0T 04.11.1950 [34].

3yabpus CyneiimaHoBHa baiiHua3oBa Zuliiya Sulejmanovna Bajniyazova
Houenm kagedpol meopuu Associate Professor of the Theory of
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¢parysremema Capamosckoeo Faculty, Saratov State University
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B COBPEMEHHbBIX YCJOBHSX, 00YCIOBICHHbBIX EPEXOI0M POCCHUCKOr0 00111eCTBa
Ha UUQPPOBOH NMYTb PA3BUTHSA, YILJAACTCH MOBLILIEHHOE BHUMAHUE K TEOPETHYECKOMY
OCMBICJICHUIO COLLMAJ/IbHON LIeHHOCTH npaBa. [IpaBo siBasieTcss HEOOXOAUMBIM (PAKTOPOM
MHHOBALIMOHHOIO PAa3BUTUsA IOCYAAapCTBA, U B TO K€ BpeMsl M0J BJIUSHHUEM JaHHbIX
MPOLECCOB MPOUCXOIUT B OMPEICTICHHON CTeNeHH TpaHCcpopMalus ero XxapakTepUCTHK
B COOTBETCTBHUU C COBpEMEHHbIMH BbI3oBaMHU. Cama MOCTaHOBKA BOMPOCA XapaKTepH-
3yeTcsl aKTyaJIbHOCTbIO, 0O'bACHACTCS HEOOXOJUMOCTbBIO MOBLILLEHHS PeryJupyloLen
poJiM MpaBa B HOBbIX YyCJOBHsAX. OCMbIC/AEHHE LIEHHOCTH MpaBa B LU(PPOBYIO 3MOXY
3aTparuBaet psijl BaXKHbIX BOIIPOCOB, B YACTHOCTH, 0OOecneyeHre yCTOHYMBOro npaso-
BOTO peryaupoBaHust, B3AUMOCOIVIACOBAHHOIO MeXaHU3Ma JeHCTBUS IPABOTBOPUECTBA
U MPaBONPUMEHEHUS, JTOCTHKEHHE KOMIIJIEKCHOIO 3aKOHOAATeNbHOI0 PeryJInpoOBaHus
OOLECTBEHHBIX OTHOILICHHH B cdepe MpUMeHeHUss MH(POPMALHUOHHBIX TEXHOJOTHH,
YKpenJeHue OCHOB MPaBOBOro CTaTyca JHUYHOCTH.

[IpaBo 3aHMMaeT BaxKHOE MeCTO B CUCTEMe COLLMAJNbHON PerynsiliMM, OT CTEMeHH
€ro pery/aupyoLlero Bo3AeHCTBUS BO MHOIOM 3aBUCUT YIOPSAL0UE€HHEe OOLLECTBEeHHbIX
oTHoweHui. CeronHsa 60/1blIO€ BHUMAHHE JOJIKHO ObITb YAEJIEHO HCCJIe0BAHUIO POJIH
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npaBa, OCHOB ero (PyHKILMOHMPOBAHHUS, YUHUTbIBasg OOYCJOBJCHHOCTb COLLMAJIbHbBIX
NpOLLeCCOB XapaKTepoM MpaBoBoro Bosaeictsus. OT TOro, B KakKux napamerpax
OyneT pa3BUBATHLCS MPaBO, BO MHOTOM 3aBUCUT oOecrneueHue Ieaeidl pa3BUTHS
0o011eCTBA U rocylapcTBa B UMPPOBYIO 3MOXY.

B coBpeMeHHbIX yC/I0BUAX aKTyaJH3UPYeTCsl BOMPOC, MpexK /e Bcero, 0 GyHKILH-
OHAJIbHbIX CBOHCTBAX npasa. Tak, K npumepy, GyHKIHOHAJbHbIE BO3MOKHOCTH MpaBa
CTAHOBATCS HEOOXOAUMBIMHU [Jisi 00eCrneueHuss yrnopsaA0YeHHOCTH HHPOPMALHOHHBIX
oTHowWeHUd. TpyaHo cebe mpeacTaBUTb pa3BUTHE UHPOPMALMOHHOTO MPOCTPAHCTBA
6e3 COOTBETCTBYIOLIEr0 MeXaHU3Ma MPaBOBOrO PeryJaupoBaHus, COOTBETCTBEHHO Npa-
BOBBIX CPEJICTB, KOTOPbIE JOJKHbI 0KAa3bIBATb YCTOWUMBOE MPaBOBOE BO3IECHCTBHE HA
o0llleCTBeHHbIe OTHOLIEHUsT B HMH(opMallmoHHOH cdepe. [IpaBoBasi coctaBJsitonias
BaXKHa B OCMBICJICHUHU MPOLECCOB PA3BUTHSA UH(POPMAILMOHHOTO 00LLeCTBA.

[ToctaHoBKa Bonpoca 0 poJik MpaBa B COBPEMEHHbIX YCJAOBUSIX BO MHOTOM 00Y-
CJIOBJICHA aKTyasu3alued 3aaauu oOecrneyeHusi yCTOMUMBOrO MeXaHu3Ma MnpaBoBOTO
peryJupoBaHus, OCHOBAHHOr0 Ha cOAJaHCHPOBAHHOM JICHCTBUM MPaBOTBOPUYECTBA U
npaBonpumenenusi. OcTaHaBAMBASACh HA JAHHOM acreKTe BbIparKeHHsl COILMAbHOH
LICHHOCTH TMpaBa, BaKHO BbIJICAHTb CJeaylolee 00CTOSATebCTBO. Bonpockl onTH-
MHU3AllMKM MPABOBOrO PEryJupoBaHus HEOOXOAMMO paccMaTpHUBaTb B MapameTpax
CUCTEMHOTI0 OCMBICJICHUS HAMPaBJCHUH pa3BUTHsS MPABOBOW CUCTEMbI, MPEXK /e BCEro
Ha ypOBHE MPAaBOTBOPUECTBA M MPABOMPUMEHEHHS KAK BAXKHbIX €€ COCTABJSIOUIUX.
[ToBblllIeHHEe cTeNeHW KOOPAMHALMK MPAaBOTBOPUECTBA U MPABONPUMEHEHUS €CTh OJTHO
13 00513aTeJIbHBIX YCJOBHH OCYIIECTBJCHUSI MPAaBOBOIO peryJidpoBaHMs, a CJael0Ba-
TeJIbHO, Pa3BUTHS MPAaBOBOH CUCTeMbl. AJleKBaTHOe pearupoBaHue MPaBOTBOPUECTBA
Ha OOIILECTBEHHbIC U3MEHEHHUS, a TaKxKe oOecrneyeHre yrnopsa0ueHHOCTH 0OLLeCTBeHHbIX
OTHOLIEHHWH BO3MOXKHO B YCJIOBHUSIX B3aHUMOCOIJIACOBAHHOIO PA3BUTHs C MPaBONpUMe-
HeHMeM B MpaBoBoil cucteme. C 3TUM BOMPOCOM HEMOCPEACTBEHHO CBSI3aH BOMPOC
peaJM3alliyd MpaBoBOro craryca JUYHOCTH. OHUM M3 BaxKHbIX MoKazaTeJseld Ccolu-
aJIbHOU 1IeHHOCTHM MpaBa BBICTYMAeT CTEMEeHb OKA3aHUSA BO3JACHUCTBHUS HA MPABOBOU
CTATYC JIMUHOCTH.

B npolecce paccMOTpeHHSs COLLMANbHON LIEHHOCTH MpaBa BaxKHO MOJUYEPKHYTh €ro
B3aUMOCBSI3b C MPABOBOH cUCTeMOH. D(P(PEKTUBHOCTL MpaBa — 3TO OJAUH U3 BaKHbIX
KputepueB 3(PHEKTUBHOCTH B 11e/J10M MPaBOBOM cucTeMbl. [IpaBoBas cuctema cnocoOHa
JUHAMUYHO U TMOKO pearupoBaThb HA MPOUCXOASUIME U3MEHEHUs B 00LIeCTBe, eCJ/u
K 9TOMYy CMocoOHO caMoO npaBo. bes peanusauuu HeHHOCTHBIX OCHOB MpaBa TPYAHO
cebe MpeaCTaBUTh YCTOHUMBOE pa3BUTHE MPaBOBOW cUCTeMbl. BbhiOop HampaBaeHUH
JlaJIbHEHIIero pa3BuTHs NMpaBa BO MHOIOM BJIMSIET HA XapakKTep U YPOBEHb Pa3BUTHSA
NMPaBOBOM CUCTEMbl, YTO B OCOOCHHOCTH BAaXKHO, YUUTbIBAsA TO OOCTOATENbLCTBO, YTO
CerojlHsl OTeUEeCTBEHHAs MPaBOBAsl CUCTEMA BbICTYyMAeT B HOBOM CBOEH MHTEprpeTalluu
C TOUKH 3PEHHUS LIEHHOCTHBIX MapaMeTpPOB CBOEH OpraHu3auuu U PyHKIHOHUPOBAHHUSI.
AnexBaTHOe pearupoBaHHe MPABOBOH CHCTEMbl Ha COIlHAJIbHbIE U3MEHEHHUs], a TaKKe
JOCTHKEHHE YTMOPAJTOUCHHOCTH OOLIeCTBEHHBIX OTHOLLICHHH B YCJIOBHUAX LLU(pPOBHU3aA-
MU BO3MOXKHbBI NMPH BbIPAXKEHHOCTU (PYHKILMOHAJNBHBIX CBOMCTB MpaBa, CBA3aHHDIX,
npek/Je BCero, ¢ MOBbILIEHUEM ero peryaupyiouied poJnau. BosamoxHocTu npasa, B
LeJIOM MPAaBOBOH CUCTEMbI JOJKHbI ObITh COIVIACOBAHbI C BbI30OBAMU BPEMEHH, YUUTHI-
Basi HEOOXOUMOCTb 0O0€eCrneueHust X COCTOSIHUSA, aJeKBATHOIO HOBbIM MOTPEOHOCTSAM
0O0IeCTBEHHOT0, MPAaBOBOI'0 U TOCY1apCTBEHHOTO PA3BUTHS.

BbllensioxkeHHoe Mo3BOJISIeT ¢/1e1aTh CAeAYUIHe BbIBObI.

B ungpoByto 3moxy nopbilIaeTcsi BHUMaHKUe K MpaBy, KOTOpoe MPU3BaHO obecre-
UMBATb COOTBETCTBYIOLHE YCJAOBUS OCYUIECTBJEHHUS Lesaeld uudpoBusaiuu. B to xe
BpeMsl BbI3OBbI LM(PPOBOH 3MOXH OPUEHTUPYIOT MPABO Ha HEOOXOAUMOCTb YBEJHUCHUS
ero peryJasiTHBHOrO noteHiinana. CeropHst peub UJET O MOCTENEeHHOM U3MEeHEeHUU POJIH
npaBa. CollManbHasi LEHHOCThb MpaBa BbIpaxKaeTcsl B €ro peryaupyloiied poJiu, B
BO3MOXKHOCTH OKa3aHHUsA 9(P(PEKTUBHOTO BO3ACHUCTBUA HA OOLLECTBEHHbIC OTHOLICHHS,
NPUAAHUSA UM YIOPSAAOYEHHOCTH.

B napamerpax CHUCTeMHOTO pacCMOTPEHHs BOMPOCOB Pa3BUTHSI MpaBa MOKHO
OMPeNe/JUTb HEOOXOAUMbIE YCJIOBUS MOCJAENI0BATE/AbHON peanusalud LuppoBU3allny,



0ObSICHUTbH 3HaUeHHe MPaBOTBOPUECTBA, MPAaBONpPUMEHEHHS, MPABOBOIO peryaupoBa-
HUS B LHPPOBYIO 3MOXY.

[IpaBoBas opranusaiiusi 0OLLECTBEHHOH »KU3HHU J0JKHA ObITb aJleKBATHOW MO-
TpeOGHOCTSM BPEMEHH, YTO BO MHOIOM 3aBUCHT OT aJanTallid OTeUeCTBEHHOH MpaBOBON
CUCTEMbl K COBPEMEHHbIM BbI30BAM.
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K Bompocy o Bei6ope 9¢(£eKTMBH0f/’1 KOHIIETINY 3aKOHOaTeTbCTBA
0 IOTPEeONTENTHCKOM 6AHKPOTCTBE

Concerning the Issue of Choosing Effective Conception
for Consumer Bankruptcy Law

Ocnosras naes JEUCTBYIOLIEr0 3aKOHOIATeAbCTBA 0 OAHKPOTCTBE T'PaK1aHUHA
COMEepXKUTCST B HOpMe cT. 213 3akoHa o GAHKPOTCTBE, COMVIACHO KOTOPOH B TeueHHe
MATH JIeT TocJe NMPU3HAHUS IparKJaHuHAa GAHKPOTOM MO €ro 3asiBJEeHHI0 MOBTOPHO
He MOxKeT ObITb BO30YKJA€HO MPOU3BOJACTBO MO ey o O0aHKpoTcTBe. B cayuae no-
BTOPHOTO MPU3HAHUS T'PaKJaHWHA OAHKPOTOM MO 3a5IBJICHUIO KPEJAUTOPA, 3asiBJACHUIO
YMOJHOMOYEHHOr0 opraHa mo TpeGoBaHUsIM 00 ymnjaTe 00si3aTeJbHbIX MJaTexKeld B
TeueHue MATH JIeT Mocje 3aBeplleHrs] pacueToB C KPeJUTOPaMHU TaKOH TpaKJaHUH
He 0CcBOOOXK1aeTcsl OT JaJbHEHIIero UCrnoJHeHust TpeGoBaHWH KPeJIUTOPOB.

M3 conep:kaHus MpUBeIeHHOH HOPMbI MOXKHO Cle/JaTh BbIBOJ O TOM, 4TO 3aKO-
HOlaTeb BOCIPUHUMaeT GAHKPOTCTBO rpakKlaHMHA KaK HHCTUTYT OCBOOOXK I€HUS OT
JIOJITOB, KOTOPbIM JIOJMKHUK-TPaKaHUH BIpaBe BOCMOJAb30BATHCS OJIMH Pa3 B MSTH JIEeT.

B c¢BfI3W ¢ 3TUM BO3HHKAeT BOMPOC O MPABUJLHOCTH TMPHUBEIEHHOH KOHIIEMTY-
aJbHON MJIeH 3aKOHOAATeJbCTBA O OAHKPOTCTBe rpakaanuHa. JIasi oTBeta Ha Hero
He0OXOAUMO, TIPerK/ie BCEro, BbIIBUTh SKOHOMHUUECKHE MPUUMHBI BOSHUKHOBEHUS KOH- 117
KYPCHOTO MpaBa W OMpeIesuTh ero LeJb.

DKOHOMHUUECKOH MPUUMHON BOSHHKHOBEHHS] KOHKYPCHOTO MpaBa siBJjsieTcsi noTped-
HOCTb B OXpaHe KpeauTa. [TockosbKy B MOMEHT BO3HUKHOBEHHSI KOHKYPCHOTO MpaBa
KPEIUT MOJYUUJ IHPOKOEe pa3BUTHe B chepe TOPrOBJAM U He UMeJ TAKOrO Pa3BUTHS
B HETOProBoil cdepe, HOPpMbl 0 GAHKPOTCTBE MEPBOHAUAJNBHO MPEACTAIOT Mepel HaMH
KaK HOPMbl O TOPrOBOH HECOCTOSITEJbHOCTH.

Hecmorpsi Ha TO, UTO MOYBOH JJisT BOSHUKHOBEHHST KOHKYPCHOTO MpaBa y Bcex
HapoJIOB SIBUJIACh TOPTOBJIS, JajbHellllee HaMpaBJIeHHe Pa3BUTHsI HOBOTO MpaBa 3a-
BUCEJIO OT CTeMeHHu Pa3BUTHS TOProBOH JeSITeNbHOCTH. B cTpaHax ¢ HUSKUM ypPOBHEM
pasButust Toprosau (Poccusi, ['epmanus) moTpeGHOCTb B OXpaHe TOPTOBOTO KpeauTa
Oblia oOecrieyeHa 3a cueT TpaHcopMallMd HOPM OOIIEr0 UCTOJHUTEIbHOTO MPOU3-
BOJICTBA B COOTBETCTBHUHU C MOTPEOGHOCTAMHU TOPTOBJU. B cTpaHax ¢ BLICOKMM ypPOBHEM
pa3Butust Topropau (Mraausi, ®panuus, Aurius) noTpeGHOCTb B OXpaHe TOPTOBOroO
KpeauTa He Moraa o6ecrneuuBaThbCsl 3a cueT TpaHcopMauud HOPM O0LIEro UCMoJ-
HUTEJbHOTO MPOU3BOJICTBA, UYTO MOBJEKJIO CO3aHUEe HOBBIX HOPM, OTJMUHBIX OT HOPM
0O0I1Iero UCMOMHUTENBHOTO MPOU3BOACTBA, 06PA30BABIINX KOHKYPCHOE MPaBo.

YkaszanHasi 0coGOEHHOCTb Pa3BUTHSI KOHKYPCHOTO MpaBa oKasdaJa CylleCTBEHHOe
BJIMSTHME HA OTpejiesIeHHe 1€/ HECOCTOSITeIbHOCTH B COOTBETCTBYIOIIMX FOCY1apCTBAX.
B T'epmanuu 1 Poccuu 1iesibio KOHKYPCHOTO npaBa OblJI0 paspelleHne CTOJKHOBEHHe
npaB KPEeJAUTOPOB JIOJKHUKA — TOProBlla, JOCTHXKEHHE KOTOPOH BJIEKJIO TpeKpallleHue



